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EXECUTIVE SUMMARY 
 
A medical freedom zone is a legally recognized geographic area where health care profes-
sionals may provide services and conduct research governed by professional associations 
and private contracts.   

Both the federal and state governments hamper doctors‘ ability to innovate in medicine and 
to offer more affordable or alternative care.  While the federal government delays innovative 
medicine, state governments make affordable care more difficult by limiting the number of 
doctors and saddling those who do practice with difficult liability rules.  Similarly, the abil-
ity of care providers and patients to fashion their own agreements governing medical proce-
dures is entirely hamstrung through state regulation.  The result?  More than 500,000 Ameri-
cans fled the United States in 2008 for medical tourism.  The time for innovative reform is 
now. 

This paper illustrates how one jurisdiction could take the lead in defining medical freedom 
in the United States and create a safe haven for innovation, alternative care, and affordable 
treatment.  The task is not easy because many legal hurdles stand in the way.  However, 
through careful construction, a veritable Mecca of medical excellence could be created, 
shaped by world-class contracts and standards.  By permitting innovation and privately reg-
ulated care to exist in limited geographic areas, Wyoming could be the proving ground with 
little risk: those who prefer state managed care may stay in the system, while those favoring 
innovation and freedom may find an escape valve in medical freedom zones.    

Different types of freedom zones have sprung up worldwide in a number of contexts.  In 

(Continued on next page) 



 

ii 

2004, the United Arab Emirates created the Dubai International Financial Centre, 
which incorporates the legal protections of British common law for its financial mar-
kets.  Dubai also implemented the Jebel Ali Free Zone that favors foreign investment 
and the Dubai Healthcare City, which serves as a free zone for medical services and 
innovation.  Iceland recently set out to become a safe haven for whistleblowers around 
the globe, and it is accomplishing this by developing the world‘s best laws regarding 
free speech and freedom of information.  By creating a safe haven for free speech, Ice-
land is encouraging market development in internet server and publishing house relo-
cation to Iceland to take advantage of its attractive laws.  With just such an approach, 
Iceland may very well reinvigorate its economy while providing a powerful protective 
effect for free speech worldwide.  Though a free zone would be new to the United 
States, America is not unaccustomed to attractive law, as Delaware proves.  At the end 
of 2009, Delaware was home to 63% of Fortune 500 companies, and realized $767 mil-
lion in revenue to its general fund just from corporate taxes.  This is the result of stable 
corporate law that has lasted over 100 years, and continues to attract a majority of new 
corporations.  Wyoming ought to pay attention to the possibilities.   

The first and most readily accessible market for a medical freedom zone is medical 
tourism.  Currently a multi-billion dollar foreign market, deregulated healthcare mar-
kets are expected to grow in a speedy manner over the course of a few years.  Given 
the geographic desirability of American states, close proximity works in the favor of 
jurisdictions wishing to become destinations for medical tourism.  Beyond proximity, 
American states can borrow from some of the best law available to construct their own 
efficient and responsible legal systems for health care concerns, putting them at a dis-
tinct advantage over their foreign counterparts.   

Another possibility is to create a medical Silicon Valley.  On the international scene, 
this has already been realized in the Dubai Healthcare City—a free zone with its own 
custom-built set of regulations and qualifications for medical care.  A number of effec-
tive treatments are currently unavailable in the United States, having been developed 
elsewhere and awaiting FDA approval.  A medical freedom zone could welcome the 
world‘s best researchers and scientists to bring vibrant innovation back to the United 
States. 

To properly construct medical freedom zones, several pillars of legal reform must be 
implemented.  The Wyoming Liberty Group believes that this can be accomplished by 
adhering to dual federalism, that is, ensuring that the states and the federal govern-
ment are each limited to specific powers, thus maximizing individual freedom.  Re-
cently, states have won challenges against the federal government precisely because of 
the United States Supreme Court‘s commitment to developing a theory of coherent du-
al federalism that protects the states‘ ―residuary and inviolable sovereignty.‖  Support-
ers of state sovereignty must instruct and shape the Court‘s reasoning, lest this battle 
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be surrendered to advocates of supreme federal authority.   

At the time of this writing a number of states are proceeding in a lawsuit challenging 
the constitutionality of the individual mandate of the Patient Protection and Afforda-
ble Care Act (PPACA), relying on the Commerce Clause.  The states argue that a deci-
sion not to purchase a product is not an economic activity, and thus not within the 
purview of the Commerce Clause.  Whether the current multistate lawsuit succeeds or 
fails, medical freedom zones will need additional protection from any number of other 
federal incursions, whether based on the Commerce Clause or ever-expanding judicial 
misinterpretations of constitutional provisions. 

The Wyoming Liberty Group approach combines a number of judicial threads to 
weave strong stability for freedom.  The first thread accesses the history of incorpora-
tion, or the federal enforcement of the individual rights contained in the Bill of Rights 
against state and local governments.  The most recent application of incorporation was 
in McDonald v. City of Chicago where the United States Supreme Court ruled that the 
right to bear arms applies in the city of Chicago.  A second thread is Judicial Federal-
ism, which focuses largely on making state constitutions more protective of the rights 
described within them.  It is already well-established that if a state provides more pro-
tection for a constitutional right, there is no ground to appeal a state constitutional 
question to the United States Supreme Court. 

These traditions must be considered in light of the Ninth Amendment, which states 
that the Bill of Rights is not the end-all be-all of individual rights, and that it is not a 
requirement for citizens to amend the U.S. Constitution in order to protect individual 
rights within their own state.  When these threads are combined, it shows that a state 
protecting health care choice (including decisions to purchase health insurance and en-
gage in risky medical treatments) must be protected from federal as well as state in-
fringement.   

It is not just the federal government Wyoming residents must be wary of; state govern-
ments pose their own threats to health freedom as well.  Ancillary legal reform should 
focus on securing the necessary components of a free market for health care services in 
Wyoming.  This includes securing the protection of arbitration and choice of law pro-
visions in contracts.  Wyoming‘s judicial system highly regards them both, in contrast 
to hazy jurisdictions that offer but partial protection due to vague ―public policy‖ con-
cerns.  Wyoming has great respect for private arrangements, but law could be passed 
to further protect any shift from this.    

Another state law concern that Wyoming should address is meaningful tort reform.  
Studies conclude that a comprehensive set of laws must work together to bring down 
the cost of malpractice insurance, litigation costs, and the use of defensive medicine.  
The first element to consider is limiting noneconomic damages.  In this instance it 
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would be best to recognize not only arbitration agreements, but contracts in which 
health providers and patients can determine a proper limit, if any.  Second, Wyoming 
should enact a modified collateral source rule.  Under the traditional collateral source 
rule (current Wyoming law), juries cannot hear about other types of compensation a 
plaintiff receives in instances of medical malpractice.  Reforming the collateral source 
rule would not prevent plaintiffs from recovering damages, but only from double-
dipping their compensation.  Finally, Wyoming should implement a cap on punitive 
damages.  The Wyoming Legislature might consider implementing a limit of $250,000, 
or three times the amount of compensatory damages, whichever is greater.  Wyoming 
should also consider requiring proof of punitive damages beyond a reasonable doubt, 
since they stem from behavior similar to criminal wrongdoing. 

The final state concern is medical licensure and education.  Overinflated licensing re-
quirements are harmful because they establish barriers to professional entry and make 
health care more expensive as an end result.  A substantial problem related to state-
based medical licensure rests in the evidence that interest groups with strong lobbies 
shape scope-of-practice legislation.  This practice produces a turf war of sorts, building 
barriers to entry to protect the economic interests of a relative few over consumers‘ in-
terests in affordable health care.  Wyoming can transition to recognizing private board 
certification, which is offered by hospitals and insurers and is recognized as an indica-
tor of practitioner quality.  In this way, licensure would compete in the same way mar-
kets do.  For education, the state could partner with privatized post-secondary institu-
tions to form a unique medical school that is sensitive to Wyoming‘s needs and em-
braces innovation and alternative care. 

Beyond states, tribal nations are especially suited for more entrepreneurship in health 
care freedom due to their semi-sovereign status as Indian nations.  The Constitution 
has less binding effect against tribal sovereigns than on states.  In that sense, tribal na-
tions enjoy sovereignty independent from state or federal authority.  Native American 
tribes have made headway in protecting and preserving their own sovereignty 
through targeted litigation successes.  

In many instances, tribal nations are immune from being sued in federal and state 
courts.  They enjoy the right to establish independent governments and declare their 
own citizenship requirements.  Tribes also have a limited authority to tax and regulate 
the conduct of non-Indians on tribal land.  Stressing the consensual and voluntary na-
ture of associations, the Supreme Court has upheld the exercise of tribal sovereignty 
where clearly documented relationships occur between Indians and non-Indians.  A 
recent example of tribes‘ independent basis for exerting sovereign authority over a 
nascent industry is found in payday lending.  Unfortunately, few tribal jurisdictions 
have taken the development of their own statutory law seriously.  Were tribes to do so, 
both generally and in specific areas of law, they could bring world class governing 
rules to their jurisdictions while steadily increasing their autonomy. 
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While there are recognized weaknesses and difficulties with the tribal model, it does 
present significant strengths when compared to state jurisdictions.  The creation of 
medical freedom zones on tribal lands is promising because tribal sovereignty prece-
dent is significantly stronger than state sovereignty precedent, so it offers unlitigated 
opportunities to broaden its scope. 

People tired of unavailable treatments, expensive medicine and low-quality care fre-
quently travel—flee may be a better word—to other countries for medical care, going 
as far as Asia.  Although the future of the PPACA is uncertain, even if it is repealed 
there will remain a severely over-regulated health care system.  Enterprising states or 
tribal nations can create legal structures that support liberty, ingenuity, and success in 
contrast to the central planning that has engendered our ―broken‖ health care systems.  
This may be accomplished in medical freedom zones. 
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INTRODUCTION 

A medical freedom zone is a legally rec-
ognized geographic area where health 
care professionals may provide services 
and conduct research governed by pro-
fessional associations and private con-
tracts.   

In the United States, health care costs 
doubled from 1996 to 2006.1  Similarly, 
employer-sponsored health insurance 
premiums have more than doubled in the 
past ten years.2  Overall spending on 
health care grew from $187 billion in 1965 
to $1.9 trillion in 2005.3  Persistent gaps 
remain in quality of service, with the 
United States ranked with a score of only 
65 out of 100 on a basis of 37 performance 
indicators.4  Americans are left with few 
options to escape a system that systemati-
cally underperforms while being prohibi-
tively expensive.  Americans need one 
place, close to home, that provides more 
innovative and affordable care by escap-
ing an overregulated medical system. 

Among the many reasons why America‘s 
health care system is problematic is the 
imposition of bad rule traps.  From the 
federal government to state governments, 
the ability to innovate in medicine and 
offer more affordable or alternative care 
is hampered.  Studies have illustrated 
that medical devices are ordinarily ap-
proved two years earlier in Europe than 
when approved by the American Food 
and Drug Administration.5  Likewise, be-
ta-blockers were widely approved in Eu-
rope during the 1970s to reduce risks of 
secondary heart attacks.6  It took the FDA 
until 1981 to approve their use in the 
United States.7  This particular medicine 

was estimated to save some 17,000 lives a 
year—and as many as 100,000 people 
may have died from secondary heart at-
tacks waiting for the FDA to approve 
their medicine.8  These types of delays 
have led some to call the FDA a ―killer 
agency.‖ 

While the federal government delays in-
novative medicine, state governments 
make affordable care more difficult by 
limiting the number of doctors and sad-
dling those who do practice with difficult 
liability rules.  Alternative care, such as 
homeopathy or herbalism, has been 
pushed entirely out of the legal main-
stream, removing compelling comple-
mentary treatments for patients.  Similar-
ly, the ability of care providers and pa-
tients to fashion their own agreements 
governing medical procedures is entirely 
hamstrung through state regulation as 
well.   

Because of these bad rule traps, more 
than 500,000 Americans left the United 
States in 2008 for medical tourism pur-
poses.  Ordinarily, patients are seeking 
either more affordable care, such as den-
tistry in South America, or more innova-
tive care, such as cancer treatment in Eu-
rope.  But Americans need not travel so 
far to get the care they desire.  This paper 
illustrates how one jurisdiction could take 
the lead in defining medical freedom in 
the United States and create a safe haven 
for innovation, alternative care, and af-
fordable treatment.  The task is not easy 
because many legal hurdles stand in the 
way.  However, through careful construc-
tion, a veritable Mecca of medical excel-
lence could be created, shaped by world-
class contracts and standards. 
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When this paper was conceived, the au-
thors focused on the state of Wyoming 
and the Wind River Indian Reservation.  
Both offer different advantages and 
drawbacks in creating medical freedom 
zones, which are reviewed in turn.  How-
ever, the overall scope of this paper is ap-
plicable to any jurisdiction with the will 
to take health care freedom seriously. 

UNDERSTANDING THE  
FIRST PRINCIPLES OF MEDICAL FREEDOM 

Before examining the depths of how med-
ical freedom zones can revitalize the 
American medical landscape, a brief dis-
cussion of first principles guiding this re-
form is in order.  A fundamental problem 
in health care today is government‘s in-
terjection between care providers and pa-
tients.  From the state to federal level, 
government intervention often eliminates 
choices, influences transactions, and lim-
its private agreements.   This creates a 
muddled system that features some as-
pects of free market choice while instil-
ling command-and-control type authority 
elsewhere.  

 By and large, Americans do not face the 
―compassionate state,‖ they face the 
―administrative state‖ that has delivered 
the likes of the Internal Revenue Service, 
Medicaid and the Post Office.  The best 
health care providers in America are ea-
ger to help people without government 
intervention.  The ability to do this is en-
trusted to their own character and skills—
and not under the guidance of regula-
tions, oversight boards and trial attor-
neys.  As Alexis de Tocqueville noted, an 
important function of citizen associations 
is to prevent the growth of tyrannical 

government by learning how to be self-
sufficient.  In Ancien Regime, Tocqueville 
determined that bureaucratic schemes act 
as stifling mechanisms to free, open, and 
voluntary associations that prove benefi-
cial in a free society.  As human beings, 
we are endowed with free will and moral 
agency—two traits that wither quickly in 
the face of blossoming bureaucracies.   

In a civil society, voluntary associations 
band together for all sorts of purposes—
charitable, philanthropic, or ideological.  
But with the growth of the administrative 
state comes the decline of individual 
rights and complacency among individu-
als, who believe that the cryptic arm of 
the state will care for them.  Health care is 
affected equally as other components of 
civil society.  Where charities used to pro-
vide for the poor, offer medical services, 
and otherwise be compassionate toward 
other human beings, government has 
stepped in.  And while not all charitable 
acts and associations have been demol-
ished, the growth of a leviathan-like state 
ensures this withering away.   

The Wyoming Liberty Group supports 
and celebrates active civil engagement in 
a free society.  Just as a free people make 
informed choices in other aspects of their 
lives, so too must they do so in matters of 
utmost concern related to their health.  
Structuring legal reform based on the 
moral principles of individual rights and 
personal responsibility ensures positive 
results.  An open sphere of freedom per-
mits the fire of compassionate charity to 
be stoked and for innovation to take hold 
once again.  This paper presents the con-
cept of medical freedom zones – designed 
to reach exactly that.   
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When government has overstepped its 
essential duties to morph into an admin-
istrative and ―nanny‖ state, people must 
be reminded of their own source of pow-
er.  In providing limited areas where free-
dom is celebrated, the existing regime is 
not undone, but medical freedom zones 
provide an escape valve where individu-
als can experience how charitable associa-
tion, innovation, and liberty work.  In of-
fering that foundation, a rebirth of liberty 
and belief in medical freedom can be had.   

I.  WHY FREEDOM ZONES? 

Around the world, as countries have 
faced economic collapse or oppressive 
regulation, freedom zones have exploded 
as a natural remedy.  From Iceland to the 
United Arab Emirates, nations unsatisfied 
with their economic success have em-
braced some form of a freedom explosion 
as an emerging trend in securing innova-
tion and the rebirth of important mar-
kets.9 Whether their focus is on the finan-
cial sector, as in Dubai, or on telecommu-
nications and Internet markets, as in Ice-
land, one thing is clear:  building diverse 
islands of freedom within jurisdictions 
offers a secure and invigorating approach 
to recapturing liberty. 

Medical freedom zones represent the nat-
ural cure to malignant government pro-
grams that repress innovation and experi-
mentation in health markets.  Imagine the 
construct of Wyoming‘s own medical 
―Silicon Valley,‖ where experimental and 
alternative treatments for cancer are de-
veloped outside the heavy hand of bur-
densome government regulation.  Or pic-
ture the development of medical tourism 
islands, with customers waking up from 

medical procedures to witness the splen-
dor of the Tetons or the natural beauty of 
the Snowy Range.  To date, the United 
States has removed itself from a multi-
billion dollar market, medical tourism, 
due to repressive government regula-
tion.10  

In today‘s political climate, many individ-
uals have become habitualized to the no-
tion of regular government intervention 
in their health care choices.  With that un-
derstanding, any evolution to a free mar-
ket health care system must be gradual.  
Medical freedom zones are a central part 
of that phase-in process.  By permitting 
innovation and privately regulated care 
to exist in limited geographic areas, Wyo-
ming will not fall into medical anarchy.  
Those who prefer state managed care 
may stay in the system, while those favor-
ing innovation and freedom may find an 
escape valve in medical freedom zones.    

Freedom zones offer another principled 
advantage over common ho-hum ap-
proaches to advance state sovereignty or 
secure reform:  they have worked on the 
international scene.  Evidence suggests 
that the deployment of freedom zones in 
but one jurisdiction within the United 
States could spur that state into becoming 
a Medical Mecca for medical investment 
and entrepreneurialism.  Just as Delaware 
succeeded in attracting corporations, Wy-
oming, if it wants to, could be the freest 
state in the Republic for medical choice 
and innovation, thus ushering in a new 
age of free market medical care. 
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A.  Federal and State Incursions into 
Medical Freedom 

Wyoming has been no stranger to the 
slow decay in health markets due to the 
meddling of federal and state govern-
ment programs.  Between 1998 and 2008, 
federal funding for Medicaid alone grew 
100 percent and state funding for Medi-
caid grew over 242 percent in nominal 
terms.11  As it stands now, real state 
spending on Medicaid hovers at about 50 
percent greater than in 2001.12  Dr. Sven 
Larson‘s studies conducted through the 
Wyoming Liberty Group suggest a long 
term Wyoming-specific solution to the 
Medicaid menace that would allow the 
state to take control over its own medical 
affairs and decrease dependence on fed-
eral whims.13 

Additional restrictions place cruel limits 
on innovative and experimental treat-
ment available in the United States.  
Through the Food and Drug Administra-
tion, innovative cancer treatments are re-
stricted to miniscule classes during an 
elaborate drug approval process.14  As ar-
gued by one legal scholar, Eugene Vo-
lokh, three women—each faced with the 
need for medical self-defense—face dra-
matically different legal realities:  ―Alice 
may kill her viable fetus to protect her 
life, and may enlist her doctor‘s help to 
do so.  Katherine may kill her attackers, 
whether guilty humans, morally innocent 
(for instance, insane or mistaken) hu-
mans, or morally innocent animals.  Ellen 
should have at least an equal right to in-
gest potentially life-saving medicines, 
without threatening anyone else‘s life.‖15  
Recognizing that right for terminally ill 
patients would eliminate just such a cru-

elty that is grounded in current federal 
policy and practice.  Wyoming can be that 
exceptional jurisdiction that brings inno-
vation and compassion back to health 
care. 

Wyoming must decide exactly what kind 
of state it wants to be in order to secure 
health care freedom.  Recently, the Wyo-
ming Legislature signed into law an ex-
perimental pilot program for broadened 
interference in health care markets in the 
state.  Touted ―Healthy Frontiers,‖ the 
program creates a centralized medical use 
board and aims to limit medical spending 
and decrease use of health care services 
for a small group of participants.16  Under 
the experimental law, a ―benefit design 
committee‖ decides health care benefits 
and services available to enrollees under 
the law.  Further, the Wyoming Legisla-
ture committed $750,000 to this test pro-
gram—some three times the amount 
spent on Wyoming‘s trial of SCHIP.  If 
expanded beyond its experimental phase, 
―Healthy Frontiers‖ could effectively 
transform Wyoming into the next Massa-
chusetts of health care reform.  This is not 
a positive direction, given the numerous 
problems faced by Massachusetts and 
others whenever centralized command 
and control over health care is put into 
place.17  In Massachusetts, health care 
costs have risen much faster than the na-
tional average and insurance premiums 
have done the same, increasing eight to 
ten percent per year, about double the na-
tional average.18  At a minimum, Wyo-
ming should strive to avoid becoming the 
next Massachusetts of health care reform.   
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B. The Vision  

Whatever Wyoming may elect as its over-
all state policy for health care reform, it 
should incorporate some trust of free 
markets and individual decision making.   
In that sense, the state benefits from 
emerging markets, investment, and se-
cures an important portion of lost sover-
eignty.  Important to note is that Wyo-
ming is not alone.  Throughout the world, 
citizens displeased with meager govern-
ment reforms to open markets have spon-
sored freedom zones.  These zones have 
served important roles: signaling inves-
tors about the stability of particular mar-
kets, welcoming investment and innova-
tion, and permitting rapid economic 
growth to occur.   

1. Dubai:  An Oasis of Financial 
Liberty 

Dubai is one of the seven emirates of the 
United Arab Emirates (UAE) and has 
largely enjoyed wide-scale economic suc-
cess.19  Part of the Dubai plan was to cre-
ate free zones to encourage innovation 
and investment.  Including tax-free trade 
zones and tax-free areas for internet com-
panies has allowed Dubai to have the 
world‘s fifth highest gross domestic prod-
uct per capita, and the UAE witnessed 
economic growth 36 times larger than its 
1971 economy.  In 2004, the UAE created 
the Dubai International Financial Centre 
(DIFC) that incorporates the legal protec-
tions of British common law for its finan-
cial markets.20  The launch and operation 
of the DIFC included a heightened degree 
of transparency—illustrating a bright line 
between commercial law and Sharia 
law.21 

What Dubai realized is that jurisdictions 
compete for the best laws available—
which then act as a foundation for spirit-
ed investment and markets to evolve.  
The development and deployment of le-
gally cognizable free zones offers many 
advantages:  the cutting of red tape and 
bureaucracy so investments and start-ups 
can occur swiftly, building true legal au-
tonomy in the free zone (protected from 
outside meddling), and an overall con-
sistency and uniformity of contract en-
forcement.  In very much the same way, 
jurisdictions can build legally defined free 
zones that protect from many types of 
federal or state interference. 

An interesting component of the Dubai 
approach to freedom zones has been the 
incorporation of the British common law 
in a region with sharply different legal 
traditions.22  Free zones have become 
popular in Dubai, with a Jebel Ali Free 
Zone that favors foreign investment and 
the Dubai Healthcare City, which serves 
as a free zone for medical services and 
innovation.23  With respect to the DIFC, 
international financial institutions func-
tion in a legal environment that is physi-
cally within the United Arab Emirates, 
but is not subject to its regular legal re-
strictions.  Within the DIFC, the British 
common law and a limited number of 
statutory provisions govern financial 
transactions and disputes.  The DIFC 
even borrowed from American law, fash-
ioning a modified version of the Uniform 
Electronic Transactions Act of 1999 to 
govern DIFC transactions.24   

The anchoring of the DIFC as a common 
law jurisdiction proved beneficial.25  The 
adoption of a market-friendly legal sys-
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tem familiar to foreign investors allowed 
Dubai to be as receptive to investment as 
common financial hubs.  By establishing 
the common law, written in English and 
overseen by an independent judiciary 
and regulatory body, the DIFC stands 
head-and-shoulders above other financial 
centers in the Middle East.26  This kind of 
approach by Dubai signaled the interna-
tional business community that the DIFC 
was a place with the secure legal footing 
necessary for serious investment to occur.  
Jurisdictions benefit when they compete 
for and establish the best laws in a gov-
erning field.   

2. Iceland:  Free Speech Isle 

In the wake of Iceland‘s financial col-
lapse, the nation set out to become a safe 
haven for whistleblowers around the 
globe.  It is accomplishing this goal by de-
veloping the world‘s best laws regarding 
free speech and freedom of information.  
On June 16, 2010, the Icelandic Parliament 
voted in favor of the ―Icelandic Modern 
Media Initiative‖ (IMMI) to accomplish 
just this.27  As stated by one member of 
the parliament, ―We took all the best laws 
from around the world and pulled them 
together, just like tax havens do, in order 
to create freedom of information and ex-
pression, a transparency haven.‖28  The 
import of the Icelandic example is 
straightforward: international jurisdic-
tions compete for the best laws possible, 
triggering investment and market devel-
opment as a result.   

By creating a safe haven for free speech, 
Iceland is encouraging market develop-
ment in internet server and publishing 
house relocation to Iceland to take ad-

vantage of its attractive laws.  Stated di-
rectly by the IMMI: 

The legislative initiative outlined 
here is intended to make Iceland an 
attractive environment for the regis-
tration and operation of internation-
al press organizations, new media 
start-ups, human rights groups and 
internet data centers. It promises to 
strengthen our democracy through 
the power of transparency and to 
promote the nation's international 
standing and economy. It also pro-
poses to draw attention to these 
changes through the creation of Ice-
land's first internationally visible 
prize: the Icelandic Prize for Free-
dom of Expression.29 

Iceland‘s view is far-reaching, perhaps far
-flung.  But the idea of a sovereign juris-
diction taking responsibility for fresh in-
novation in its own law proves encourag-
ing.  The completed IMMI legal reform 
package would secure new horizons of 
free speech: protect whistleblowers, ena-
ble the creation of virtual limited liability 
corporations, afford broader source pro-
tection to investigative journalists, and 
deploy an ―ultra-modern‖ freedom of in-
formation act.  With just such an ap-
proach, Iceland may very well reinvigor-
ate its economy while providing a power-
ful protective effect for free speech world-
wide.   

3. Delaware:  Corporate  
Celebration 

Favorable legal structure is an incentive 
to do business, and businesses respond 
accordingly.  This is not just a foreign 
phenomenon: in the United States, states 
compete for business with their laws.  
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Delaware is considered the ideal state for 
businesses to incorporate.  At the end of 
2009, Delaware was home to 63% of For-
tune 500 companies, and realized $767 
million in revenue to its general fund just 
from corporate taxes.30  Corporations are 
eager to pay taxes in Delaware because its 
government carefully maintains a pre-
dictable, stable corporate law that maxim-
izes the freedom to do business. This is 
not an accident: since the late 19th centu-
ry, Delaware has deliberately made itself 
the destination for incorporation. 

When New Jersey enacted a corporations 
law in 1896 that attracted incorporation 
and increased state revenue through fran-
chise taxes, Delaware noticed.31  At the 
Delaware Constitutional Convention the 
following year, the members revised the 
state constitution to place no prior limita-
tion on the duration of corporate exist-
ence and no restrictions on corporate pur-
pose.32  Shortly thereafter, in 1899 Dela-
ware enacted a general corporation law 
that was even more favorable than the 
law in New Jersey.33  In 1913, when Gov-
ernor Woodrow Wilson signed a law pro-
hibiting trust and holding companies in 
New Jersey, corporations began to rapid-
ly re-incorporate in Delaware, and new 
businesses followed their lead.34   

The stock market crash of 1929, the crea-
tion of federal securities laws, and favora-
ble revisions by other states to their re-
spective corporate law systems marked a 
slowdown to Delaware incorporation in 
the mid-20th century.   But in 1967, after 
much study and input from businesses 
and attorneys, the Delaware legislature 
passed a new General Corporation Law.35  
Since then, ―Delaware has continually re-

vised its statute to accommodate chang-
ing business needs,‖36 and ―remains the 
preeminent state for incorporation.‖37 

Since the 1967 law, the Delaware Bar As-
sociation‘s Section on General Corpora-
tion Law has had the responsibility of re-
vising the corporation law, making rec-
ommendations to the legislature as need-
ed.38  Lawrence Hamermesh, a law pro-
fessor who previously served in this sec-
tion, says its policy decisions are guided 
by conservatism, avoiding the disruption 
of preexisting commercial relationships, 
deference to common law development 
and resistance to regulatory prescription, 
and flexibility and the facilitation of pri-
vate ordering.39  Stability is key, and 
Hamermesh summarizes: 

Delaware lawyers and judges consist-
ently and consciously articulate rea-
sons for [our] high degree of stability. 
Most prominent is a pervasive belief 
that the system of corporate law sup-
plied by Delaware has worked pretty 
well, and that change should not be 
made unless it is apparent that there 
will be a significant benefit from it 
without any countervailing disrup-
tion.40 

The stability of Delaware corporate law 
has now lasted over 100 years, and con-
tinues to attract a majority of new corpo-
rations.41  Just as Delaware deliberately 
established and deliberately maintains 
this attractive legal structure, Wyoming 
may do the same for the health care in-
dustry within the entire state, or specifi-
cally allow for targeted medical freedom 
zones that will prove how the freedom to 
do business produces the best results 
even in the complex field of health care.  
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The unique approaches of Dubai, Iceland 
and Delaware each represent conscious 
decisions of leaders to give innovation a 
chance free from burdensome, fickle gov-
ernment regulation.  A medical freedom 
zone would require the same courageous 
leap of faith.  However, the possible re-
wards are neither difficult to envision or 
farfetched.  

C.  The Entrepreneurial Dream 

Were Wyoming to embrace a welcoming 
attitude toward medical freedom, what 
might happen for medical markets in the 
state?  This section sketches some of the 

market openings available that are cur-
rently limited in the United States due to 
the heavy hand of medical regulation.  
We make no predictive claims about what 
free market entrepreneurs acting on their 
own accord might invent, develop, or 
bring to medical freedom zones.  But giv-
en the current international landscape for 
medical innovation, Wyoming ought to 
pay attention to the possibilities. 

1. Medical Tourism 

In 2008 alone, some 540,000 Americans 
travelled abroad to seek deregulated 
healthcare offerings.42  Currently a multi-
billion dollar market, deregulated 
healthcare markets are expected to grow 
in a speedy manner over the course of a 
few years.  In 2004, Jordan saw $500 mil-
lion in medical tourism, while India is ex-
pected to generate $2.2 billion by 2012 in 
the same market.43  Where medical ser-
vice is affordable or innovative, people 
will flock in that direction.   Underlying 
demographics detail why Americans are 
leaving the U.S. to seek healthcare 
abroad.  Nearly forty percent of Ameri-
cans would travel outside the country for 

medical treatment if the quality was com-
parable and cost was cut in half.44  Top 
medical services sought by U.S. citizens 
travelling abroad include orthopedic, cos-
metic, dental, and cardiovascular care.  
Data illustrates that proximity is im-
portant:  Americans overwhelmingly se-
lect Mexico and Costa Rica for easier ser-
vices due to shorter distances and lower 
costs while others elect Southeast Asia 
and India for orthopedic and cardiovas-
cular care due to innovation and excellent 
care standards.45  

Table 1—International Price Differentials in Medical Tourism46 

 

Procedure U.S. Retail Price Insurers' Cost India Thailand Singapore 

Angioplasty $98,618 $44,268 $11,000 $13,000 $13,000 

Heart bypass $210,842 $94,277 $10,000 $12,000 $20,000 

Heart-valve replacement $274,395 $122,969 $9,500 $10,500 $13,000 

Hip replacement $75,399 $31,485 $9,000 $12,000 $12,000 

Knee replacement $69,991 $30,358 $8,500 $10,000 $13,000 

Gastric bypass $82,646 $47,735 $11,000 $15,000 $15,000 

Spinal fusion $108,127 $43,576 $5,500 $7,000 $9,000 

Mastectomy $40,832 $16,833 $7,500 $9,000 $12,400 
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Examining cost savings available in inter-
national medical tourism illustrates even 
more bracing numbers (see Table 1).46   

As noted by Dr. Arnold Milstein in one 
Congressional public hearing, the 
―typical combined facility and physician 
charges per surgery in these hospitals is, 
based on my international shopping ob-
servations, 65 to 85 percent lower than 
insurer-negotiated charges in the U.S.‖47   
 
Beyond mere savings, the globalization of 
health care presents other pressing ques-
tions.  International medical tourists must 
elect to have medical services performed 
in a jurisdiction that matches their cultur-
al and legal expectations.  If an American 
patient elects to have a hip replacement 
performed in Singapore, significant legal 
barriers exist in successfully bringing suit 
from the United States against a physi-
cian in Singapore, at least in a manner 
that readily addresses the liability issues 
at hand.   

One benefit of the American medical 
landscape is that it offers patients more 
extensive legal protections to assure re-
dress for medical liability.    These include 
tort law, professional self-regulation, the 
National Malpractice Database, accredita-
tion systems, and medical staff bylaws.  
In addition, the U.S. often provides more 
generous legal remedies than those found 
in other countries when medical liability 
occurs.48  Borrowing from the best law 
internationally while making use of some 
American legal protections could create a 
self-contained world class jurisdiction for 
medical freedom. 

An emerging medical tourism market 

makes sense in America.  Given the geo-
graphic desirability of American states, 
close proximity works in the favor of ju-
risdictions wishing to become destina-
tions for medical tourism.  Beyond prox-
imity, American states can borrow from 
some of the best law available to con-
struct their own efficient and responsible 
legal system for health care concerns, put-
ting them at a distinct advantage over 
their foreign counterparts.   

2. A Health Care Silicon Valley 

Within America, the time has come for 
the development of a Medical Mecca or 
Health Care Silicon Valley.  On the inter-
national scene, this has already been real-
ized in Dubai Healthcare City—a free 
zone with its own custom-built set of reg-
ulations and qualifications for medical 
care.49  Dubai‘s vision even attracted the 
interest of Harvard Medical School, and 
the school is in the process of building a 
post-graduate medical education institute 
within the healthcare city.  With the rise 
of increasing government control over 
health care in the United States, the tim-
ing could not be better for establishing a 
sanctuary for medical freedom.  Doing so 
requires the construction of a formidable 
legal framework to protect the sovereign 
interests of the jurisdiction and the shap-
ing of internal law to adequately permit 
innovation and free markets to work ap-
propriately. 

The freedom to develop new treatments 
and for patients to utilize them has al-
ready produced new inventions and in-
novations abroad.  Effective treatments 
that are currently unavailable in the Unit-
ed States include different types of cervi-
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cal/lumbar artificial disc replacement 
and certain hyperthermia treatments for 
cancer.50  The movement to advance med-
ical innovation in America is strong, with 
groups such as the Council for American 
Medical Innovation seeking to eliminate 
diabetes, Alzheimer‘s disease, and AIDS 
in the same way that polio has been near-
ly eradicated.51  However, these interest 
groups largely believe it is more govern-
ment funding and working within the es-
tablished framework that will yield these 
results.  Medical freedom zones provide a 
departure from both public funding and 
parts of the established framework, rec-
ognizing that unbridled ingenuity cured 
polio,52 and may do the same for other 
diseases and ailments.  

As discussed later in this paper, the very 
system of dual federalism that this nation 
embraces supports the notion of building 
specialized systems of law into local com-
munities.  Justice Louis Brandeis envi-
sioned each state legislature as a 
―laboratory‖ willing to tackle new and 
innovative approaches in structuring its 
own policies and regulatory preferences.53 
The modern left-of-center and progres-
sive movement has largely followed the 
call of Justice Brandeis in recognizing the 
import of radically reshaping state laws.54   

Although conservative and right-of-
center coalitions have been slow to recog-
nize what the progressive movement has 
seen for some time, it is important to do 
so now.  After all, medical freedom is not 
a left- or right-of-center issue, as coali-
tions from a variety of ideological spectra 
support the idea.   

Embracing innovative approaches in se-

curing sovereignty and liberty at the local 
level offers advocates of freedom secure 
methods to enshrine local control and 
protection of free markets from federal 
and state meddling with impressive end 
results.  It is beyond the scope of this pa-
per to formulate a business plan for prac-
titioners, associations or companies who 
wish to establish a presence within medi-
cal freedom zones.  But it is indisputable 
that the health care market is strong, that 
the United States is losing market share to 
foreign countries, and that this need not 
be the case.  

II.  THE LEGAL FOUNDATION OF FREEDOM 
ZONES 

To properly construct medical freedom 
zones, several pillars of legal reform must 
be implemented.  A first focus of reform 
must be dedicated to the prevention of 
future government meddling in private 
medical affairs.  In that sense, a state 
Health Care Freedom Amendment 
(HCFA) makes sense since it offers the 
best cementation of the law and the most 
stringent protection against government 
meddling.  This also affords the state an 
anchor of sovereignty rooted in the state‘s 
organic law, which is the best measure 
against federal intervention. 

The HCFA raises a number of legal ques-
tions, each of which stem from the ques-
tion of where individual and state sover-
eignty ends and where federal sovereign-
ty begins.  This section discusses the fed-
eral implications of state-based HCFAs 
and concludes that the United State Con-
stitution, the federalist principles behind 
it and even Supreme Court case law sup-
port state sovereignty and individual 



11  

 

freedom for health care choice.  Federal 
pre-emption concerns are also addressed, 
concluding that states may still success-
fully assert their sovereignty against fed-
eral law in the area of health care. 

Following the HCFA—which will be 
placed on the November 2012 ballot in 
Wyoming—the focus of reform shifts to 
statutory enactments at the state level, 
which will be discussed in the next sec-
tion.  Section IV will consider tribal lands, 
an alternative jurisdiction for medical 
freedom zones.   

A. Building Buoys Against Federal  
Intervention 

A central challenge for any jurisdiction 
wishing to construct innovative reform is 
the underlying question posed by federal-
ism:  will the federal government permit 
it?  Returning to first principles, what the 
Supreme Court announced in 1837 re-
mains true today: a state retains the 
―same undeniable and unlimited jurisdic-
tion over all persons and things, within 
its territorial limits, as any foreign nation, 
where that jurisdiction is not surrendered 
or restrained by the Constitution of the 
United States.‖55 In describing the sover-
eignty of states, where powers have not 
been surrendered to the federal govern-
ment, they are retained by the states and 
that state authority is ―complete, unquali-
fied, and exclusive.‖56  

Most recently, states have won challenges 
against the federal government precisely 
because of the Court‘s commitment to de-
veloping a theory of coherent dual feder-
alism that protects the states ―residuary 
and inviolable sovereignty.‖57  Of course, 

the Court‘s development of a meaningful 
federalism doctrine has fluctuated incon-
sistently over time.  But it has attempted 
to develop a coherent theory of federal-
ism based on the Tenth Amendment, the 
Enumerated Powers Doctrine, and other 
structural protections for state sovereign-
ty found in federal and state constitu-
tions. It is at this time that supporters of 
state sovereignty must instruct and shape 
the Court‘s reasoning, lest this battle be 
surrendered to advocates of supreme fed-
eral authority. 

To be perfectly frank, the construction of 
a legally sound sovereignty anchor 
proves difficult for any jurisdiction.  
Faced with a wild fluctuation of tests de-
signed by the Supreme Court to designate 
the proper role of federalism in the Unit-
ed States, any jurisdiction innovating in 
this area faces some plausible litigation 
risk.  But it should not be forgotten that 
states have won in challenges against the 
federal exercise of power.  The task 
properly set before any state seriously 
wishing to protect its own sovereignty is 
how to best secure an innovative legal 
framework to do so.   

The Supreme Court has at least hinted 
throughout its federalism jurisprudence 
that certain core areas of state autonomy 
will be respected.  Key to any successful 
sovereignty approach is centering reform 
efforts on areas where the Court has sug-
gested or held that protection still re-
mains.  In both Fry v. United States and in 
National League of Cities v. Usery, the Court 
explained that Congress may not 
―exercise power in a fashion that impairs 
the States‘ integrity or their ability to 
function effectively in a federal system.‖58  
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Moving forward, the Court has retained 
its commitment to the principle that 
states ―retai[n] a significant measure of 
sovereign authority.‖59  Of course, to say 
the Supreme Court has been consistent in 
its own understanding of the Tenth 
Amendment would be unsupported.  
From the political truism standard to to-
day‘s anti-commandeering approach to 
Tenth Amendment jurisprudence, the Su-
preme Court has been all over the consti-
tutional map.  With the recent change of 
several justices at the Supreme Court, 
now is the time to seize the higher 
ground for meaningful protection of state 
sovereignty in the context of medical free-
dom.  If advocates of state and individual 
autonomy do not seize this opening now, 
their ideological opponents will do it for 
them.  

Other cases illustrate where those areas of 
core state concern and local sovereignty 
might be upheld. Two recent challenges 
to federal authority illustrate some judi-
cial hints toward state sovereignty that 
are encouraging.  First, in Horne v. Flores, 
lower federal courts demanded that Ari-
zona comply with federal requirements 
for bilingual education programs in con-
tradiction to a measure enacted by Arizo-
na voters. The Supreme Court reversed 
the lower courts, explaining the im-
portance of states to retain authority over 
―areas of core state responsibility.‖60   In 
addition, in Gonzalez v. Oregon, the Su-
preme Court upheld the state‘s euthana-
sia law even though it conflicted with 
federal law due to the protected authority 
of states to define standards of medical 
practice.61  Jurisdictions wishing to be in-
novative about how they preserve their 
own sovereignty must not ignore these 

hints left by the Supreme Court. 

What Flores and Gonzales reveal is a les-
son well known in federalism jurispru-
dence:  States retain significant authority 
to shape and control what is commonly 
referred to as police power.  In analyzing 
a challenge to compulsory vaccination 
laws in Massachusetts, the Supreme 
Court explained: 

The authority of the state to enact 
this statute is to be referred to what 
is commonly called the police power 
- a power which the state did not surren-
der when becoming a member of the Un-
ion under the Constitution. Alt-
hough this court has refrained from 
any attempt to define the limits of 
that power, yet it has distinctly rec-
ognized the authority of a state to 
enact quarantine laws and 'health 
laws of every description;' indeed, 
all laws that relate to matters com-
pletely within its territory and which 
do not by their necessary operation 
affect the people of other states. Ac-
cording to settled principles, the po-
lice power of a state must be held to 
embrace, at least, such reasonable 
regulations established directly by 
legislative enactment as will protect 
the public health and the public safe-
ty.62 

In areas affecting the traditional police 
powers of state—and medical regulation 
is one such area—states traditionally en-
joy greater protection of their own efforts 
to define their law and policy.  This point 
is key because rooting state-based reform 
for the obtainment of innovative health 
markets in the traditional police powers 
of the state offers a strong legal defense to 
a wide variety of federal attempts at in-



13  

 

tervention.   

Building the right legal construct to pro-
tect health care freedom and local sover-
eignty must rest in the development of a 
holistic constitutional theory supporting 
both approaches.  It is not enough to an-
chor support for local control in the Tenth 
Amendment when federal judicial appli-
cation of the Tenth Amendment has var-
ied with great inconsistency.  Nor is it 
enough to create a test case for the Su-
preme Court to show, once and finally, 
that the Commerce Clause of the Consti-
tution has definite and circumscribed lim-
its.63  A wide range of organizations and 
states have had varying degrees of mini-
mal success focusing in narrow fashion 
on such theories.  The Wyoming Liberty 
Group approach focuses on first princi-
ples, a study of strategic openings given 
past Court treatment of sovereignty con-
cerns, and the invention of the most holis-
tic approach to secure a single island of 
medical freedom within the United 
States.   

By anchoring reform based on these prin-
ciples, Wyoming may escape the reach of 
a federal government ever eager to seize 
control of our most intimate health care 
freedoms.  To understand how this can be 
accomplished, federal constitutional con-
cerns are first discussed, followed by nec-
essary legal safeguards to be deployed at 
the state level. 

B. Constitutional Concerns 

It remains one task to design and secure 
the footing of medical freedom against 
possible future state interference.  It re-
mains quite a separate feat to build a sim-

ilar protection against menacing federal 
government interference.  From the end-
less reach of the Food and Drug Admin-
istration to the operation of omnibus fed-
eral health care laws, constructing a veri-
table sovereignty sanctuary proves chal-
lenging.  A key to the establishment of the 
correct sort of sovereignty sanctuary rests 
in an adequate understanding of what 
has failed to protect local communities 
against federal government meddling in 
the past and what proves promising in 
the present.   

1. Tenth Amendment:  No Silver 
Bullet 

As the federal government has gradually 
and steadily expanded its authority be-
yond its constitutional parameters, a wide 
array of movements have focused on the 
most effective means to restore constitu-
tional sanity to the Republic.  Within this 
movement is the modern Tenth Amend-
ment push that, as the name suggests, in-
cludes a dedication to the Tenth Amend-
ment as a solution to federalism prob-
lems.  Many organizations have brought 
great fervor and national attention to this 
cause, and appreciably so.64  However, 
examining the Supreme Court‘s treatment 
of the Tenth Amendment in isolation sug-
gests that any legal theory relying solely 
on the exclusive protections offered 
through the Tenth Amendment will pro-
duce marginal results.   

When it comes to the string of losses suf-
fered by states in defending their sover-
eignty, repeating past failures makes little 
sense.  Even the Tenth Amendment‘s 
most promising recent recognition in 
Printz v. United States merely produced a 
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line of reasoning called the anti-
commandeering doctrine.65  This diluted 
standard protects but the smallest portion 
of the Tenth Amendment:  ―The Federal 
Government may neither issue directives 
requiring the States to address particular 
problems, nor command the States' offic-
ers, or those of their political subdivi-
sions, to administer or enforce a federal 
regulatory program.‖66  While Printz as-
sures that the federal government may 
not directly bully states, it leaves unpro-
tected the numerous ways the federal 
government indirectly compels states to 
act as it wishes, like federalized marion-
ettes.  

Taking a critical look at historic reliance 
on the Tenth Amendment in isolation 
suggests that future movements to restore 
sovereignty should embrace a more holis-
tic constitutional vision.  That is, although 
the Tenth Amendment affords great emo-
tional fervor and excitement, the Supreme 
Court is waiting for a case that truly chal-
lenges its incoherent structure of dual 
federalism, forcing it, once and for all, to 
develop a more protective judicial test for 
state and personal sovereignty.   

2. The Supremacy Clause 

One of the foremost constitutional con-
cerns about medical freedom zones is that 
if Wyoming establishes them, will the 
federal government be able to regulate 
them, thus negating their purpose?  
Could the federal government outlaw 
these zones in their entirety?  A Health 
Care Freedom Amendment (HCFA), sim-
ilar to those passed in Oklahoma,67 Mis-
souri68 and Arizona69 will provide Wyo-
ming with the legal foundation to chal-

lenge the encroachment of the federal 
government.70  This will be accomplished 
by balancing the Supremacy Clause with 
the entirety of the Constitution, especially 
the Ninth and Tenth Amendments.  

a. Not Always so Supreme 

Many have grown accustomed to the idea 
that the Supremacy Clause of the federal 
constitution makes any federal law trump 
a contrary state law, and even a state con-
stitution.  However, this is true only 
where specific powers have been granted 
to the federal government: the Supremacy 
Clause specifically states ―[t]his Constitu-
tion, and the laws of the United States 
which shall be made in the pursuance 
thereof . . . shall be the supreme law of the 
land . . . .‖  Thus, for a federal law to be 
supreme, it must be constitutional.  The 
Wyoming Legislature recently affirmed 
this in its legislative findings for the Wyo-
ming Firearms Freedom Act in 2010. 

At the time of this writing, a number of 
states are proceeding in a lawsuit chal-
lenging the constitutionality of the indi-
vidual mandate of the Patient Protection 
and Affordable Care Act (PPACA).  This 
mandate requires all Americans to pur-
chase qualifying health insurance by 
2014.73  In other words, if PPACA stands 
there will be no way to escape govern-
ment health care short of leaving the 
country or paying taxes on top of what 
one pays for health care.  A number of 
states joined together in one challenge in 
the Northern District of Florida,74 while 
the Commonwealth of Virginia proceeds 
with its own suit from the Eastern District 
of Virginia.75  Both of these challenges to 
the PPACA are based on the Commerce 
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Clause, although the Virginia challenge 
includes some of its own unique sover-
eignty claims. 

An enumerated power of Congress,76 the 
Commerce Clause was designed to facili-
tate trade between the states and prevent 
burdensome restrictions by states upon 
interstate commerce.77  This has been 
greatly expanded by the Supreme Court 
since the 1930s, even going so far as to 
allow federal regulation of wheat grown 
on one‘s own land for personal consump-
tion.78  But such activity and all others 
previously addressed under Commerce 
Clause-based laws involved voluntary 
economic actions.  The lawsuits challenge 
the mandate because it requires a person 
to perform the activity that triggers Com-
merce Clause regulation.79  The states ar-
gue that a decision not to purchase a 
product is not an economic activity, and 
thus not within the purview of the Com-
merce Clause.80  At the time of this writ-
ing both the Florida case is proceeding to 
the United States Supreme Court with fa-
vorable rulings behind it at the District 
Court and Eleventh Circuit Court of Ap-
peals.  Other cases have failed at District 
Court or Appellate Courts and are also 
being appealed, while still others are pro-
ceeding in different circuits.81 

If the challenges to the PPACA individual 
mandate are successful, then Wyoming 
and other states will be free to establish 
medical freedom zones, at least for a time:  
if the Supreme Court determines that the 
individual mandate is unconstitutional, 
then the law was not made in pursuance 
of the U.S. Constitution, and cannot be 
considered supreme under the Suprema-
cy Clause.  But whether the current multi-

state lawsuit succeeds or fails, medical 
freedom zones will need additional pro-
tection from any number of federal incur-
sions, whether based on the Commerce 
Clause or other ever-expanding judicial 
interpretations of constitutional provi-
sions. 

b. The Supremacy Clause 
Meets the Ninth and 
Tenth Amendments 

State sovereignty does not end with a 
proper limit on the Commerce Clause.  
Limiting the Commerce Clause is thus a 
necessary, but not sufficient, condition to 
fully secure medical freedom.  State con-
stitutional protection of individual rights 
that exceed the protections of the U.S. 
Constitution, such as the HCFA, could 
stop all federal incursions against individ-
ual rights, even in the face of the Suprem-
acy Clause.  The HCFA is a step toward 
restoring the original intent of the Found-
ers to have a limited federal government 
and expansive individual rights recog-
nized in state constitutions.82  Wyoming‘s 
HCFA would accomplish this by forcing 
the Supremacy Clause to confront the 
Ninth and Tenth Amendments to the 
Constitution, reviving the latter to their 
original intent.  To date, this approach 
has not been accomplished in any juris-
diction. 

The Ninth Amendment reads, ―[t]he enu-
meration in the Constitution of certain 
rights shall not be construed to deny or 
disparage others retained by the people.‖  
The Tenth Amendment states that ―[t]he 
powers not delegated to the United States 
by the Constitution, nor prohibited by it 
to the States, are reserved to the States 
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respectively, or to the people.‖  At the 
same time the Commerce Clause began 
its judicial expansion,83 the Tenth Amend-
ment was relegated to the status of 
―truism,‖ that is, part of the Constitution 
that has no independent significance.84  
The Ninth Amendment gets little more 
respect, from liberals such as Laurence 
Tribe who state that it ―is not a source of 
rights‖85 to conservatives such as Justice 
Antonin Scalia arguing that ―the Consti-
tution‘s refusal to ‗deny or disparage‘ 
other rights is far removed from affirming 
any one of them . . . .‖86 

The Ninth and Tenth Amendments have 
not fared well in light of some case law, 
but a look at the recent history of consti-
tutional rights—the last 100 years or so—
tells a different story.  Implicitly, the prin-
ciples of individual rights and federalism 
are alive and well.  It is this rich history 
that provides the map to explicitly restor-
ing the Ninth and Tenth Amendments to 
their proper place, and preventing im-
proper federal supremacy over individual 
rights and state governments.  

The history of incorporation, the federal 
enforcement of the individual rights con-
tained in the Bill of Rights against state 
and local governments, affirms that indi-
vidual rights supersede control from all 
levels of government.  The incorporation 
cases follow the Fourteenth Amendment, 
which was ratified in 1865 and declares 
that ―[no] State [shall] deprive any person 
of life, liberty, or property, without due 
process of law.‖87  The most recent exam-
ple of incorporation is McDonald v. City of 
Chicago,88 where the United States Su-
preme Court ruled that the Second 
Amendment, the right to bear arms, ap-

plies to the city of Chicago, and that the 
city‘s handgun ban violates the right.  
This is one of the last parts of the Bill of 
Rights to be incorporated:  the Seventh 
Amendment right to a jury trial in civil 
cases and the Eighth Amendment prohi-
bition against excessive bail and fines are 
among the few that remain.89  Incorpora-
tion affirms that there are freedoms that 
cannot be infringed at any level of gov-
ernment in the United States and, per-
haps more importantly, that judges are 
still aware of this. 

c. The Import of State  
Constitutionalism and  
Judicial Federalism 

In the late 20th Century, scholars study-
ing the incorporation cases of the time—
and even some judges who were making 
the rulings—began to advocate for great-
er protection of individual rights in state 
constitutions.  No less than Justice Wil-
liam Brennan of the United States Su-
preme Court weighed in unequivocally: 

State constitutions, too, are a font of 
individual liberties, their protections 
often extending beyond those re-
quired by the Supreme Court‘s inter-
pretation of federal law.  The legal 
revolution which has brought feder-
al law to the fore must not be al-
lowed to inhibit the independent 
protective force of state law—for 
without it, the full realization of our 
liberties cannot be guaranteed.90 

This movement, known as Judicial Feder-
alism, is somewhat limited, because it fo-
cuses largely on making state constitu-
tions more protective only of the rights 
described in the federal constitution, par-
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ticularly the Fourth Amendment.91  But 
recently, the philosophy has expanded:  
―The New Judicial Federalism recognizes 
that the United States Constitution is the 
baseline or the starting point for many 
basic freedoms, and state courts now 
commonly turn to state constitutions to 
support broader protections for such free-
doms.‖92   

Though Judicial Federalism as a philoso-
phy appears new, it is actually a corollary 
of long-standing Constitutional tradition.  
The Supreme Court articulated this as 
early as 1874:  

[I]t is only upon the existence of cer-
tain questions in the case that this 
court can entertain jurisdiction at 
all . . . . [A case] must have been de-
cided in a certain way, that is, 
against the right set up under the 
Constitution, laws, treaties, or au-
thority of the United States . . . . The 
State courts are the appropriate tri-
bunals, as this court has repeatedly 
held, for the decision of questions 
arising under their local law, wheth-
er statutory or otherwise.93  

It is a logical inference, then, that if a state 
provides more protection for a federal 
constitutional right within its own consti-
tution, there is no ground to appeal a 
state constitutional question to the United 
States Supreme Court.  The Supreme 
Court follows this principle:  ―[A] state 
court is entirely free to read its own 
State‘s constitution more broadly than 
this Court reads the Federal Constitution, 
or to reject the mode of analysis used by 
this Court in favor of a different analysis 
of its corresponding constitutional guar-
antee.‖94   

Recently, scholars have advocated for 
state constitutions to protect assisted sui-
cide,95 and some state supreme courts 
have interpreted their constitutions to re-
quire state law to recognize gay mar-
riage.96  These are hotly contested ideas, 
because these rights are not specifically 
enumerated, and thus criticized by many 
as judicial activism, or judge-made law.  
But in the case of health care freedom this 
is not a concern: the Wyoming Supreme 
Court, and the United States Supreme 
Court, would base their rulings on an in-
dividual right specifically recognized by 
the people of Wyoming.  After all, Wyo-
ming preserved the authority to protect 
the health of its residents in its Constitu-
tion at the time of its entry into the Union, 
and the HCFA would only clarify the na-
ture of that authority.  Judicial activism 
versus judicial restraint is an important 
argument, but it is not pertinent to this 
subject. 

Federal, state, or local governments may 
not infringe the Bill of Rights, and state 
constitutions may be more protective of 
individual rights.  Case law in many 
states illustrates expansion of rights, but 
often at the hands of judges and not the 
electorate.  This history builds a better ba-
sis for the question at hand: can federal 
law trump the rights that states reserve 
for their citizens? 

d. The Ninth and Tenth 
Amendments and the  
Wyoming Constitution  
Restrict the Supremacy 
Clause  

Currently, federal law holds near-
absolute supremacy, but it should not:  
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the time has come to revive the original 
understanding of the Ninth and Tenth 
Amendments.  Securing health care free-
dom or any right at the state level is 
pointless if an ever-expansive federal 
government is able to subvert these rights 
under an unlimited Supremacy Clause.  
The maxims of individual rights and the 
expansive state protection of them may 
accomplish this with the Health Care 
Freedom Amendment.  

Pursuant to the Ninth Amendment, the 
Bill of Rights is not the end-all be-all of 
individual rights, and it is not a require-
ment for citizens to amend the U.S. Con-
stitution in order to protect individual 
rights within their own state.  The Tenth 
Amendment complements this by une-
quivocally leaving all governmental pow-
ers not specifically granted to the federal 
government in the Constitution to the 
states and to the people.  Based on Con-
stitutional construction, no government 
power shall infringe upon state-
recognized rights: in the same way that 
the Commerce Clause may not trump the 
Second Amendment, it shall not be able 
to trump health care freedom.  

To be sure, the Supremacy Clause would 
still make the U.S. Constitution supreme 
both as a minimum platform for protect-
ing individual liberty and in its federal 
powers.  Some judges have dismissed the 
two-way street of dual federalism with 
unrealistic examples of states legalizing 
child pornography in their constitutions,97 
but this ignores the fact that assertions of 
individual rights are not meant to subvert 
or nullify the actions of the federal gov-
ernment, but merely to restore the footing 
that was originally intended, and expand 

freedom.  The people cannot pass state 
constitutional amendments that comman-
deer authority over interstate commerce 
or the treaty power, or declare freedom 
from the federal income tax, because the-
se are specifically enumerated federal 
powers and thus cannot be overridden by 
state constitutions.   

There is an alternative argument regard-
ing the Ninth and Tenth Amendment that 
should be addressed, because it is equally 
powerful.  If judges cannot be persuaded 
by the amendments‘ text, then once again 
history may be used to support Wy-
oming‘s assertion of individual rights.  
And this is an especially powerful argu-
ment favoring Wyoming due to its 
unique constitutional heritage.  Accord-
ing to this argument, health care freedom 
would not be a newly asserted right, but 
rather a clarification of a right always 
held by the people of Wyoming.  As Rob-
ert Bork concludes,  ―it seems to me a per-
fectly straightforward statement that the 
[N]inth [A]mendment guaranteed that 
rights already held by the people under 
their state charters would remain with the 
people and that the enumeration of rights 
in the federal charter did not alter that 
arrangement.‖98  Since Wyoming entered 
the Union, its constitution has stated  

As the health and morality of the 
people are essential to their well-
being, and to the peace and perma-
nence of the state, it shall be the duty 
of the legislature to protect and pro-
mote these vital interests by such 
measures for the encouragement of 
temperance and virtue, and such 
restrictions upon vice and immorali-
ty of every sort, as are deemed nec-
essary to the public welfare.99 
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The argument would then be that, ac-
cording to the Tenth Amendment, the 
protection of health (including, over 
forced purchase) was reserved to the 
State of Wyoming at the time it entered 
the Union.  With a Health Care Freedom 
Amendment, the people of Wyoming 
would clarify that this was never meant to 
infringe upon freedom of choice in health 
care, and thus fully protects that right un-
der the Ninth Amendment, because this 
was a right reserved to the people at Wy-
oming‘s founding.  This argument will 
not apply to some states, because they did 
not grant such powers to the states in 
their original constitutions, but it is an 
excellent argument specifically for Wyo-
ming.   

Although the Wyoming Liberty Group‘s 
approach to securing medical freedom is 
novel, Supreme Court precedent also sup-
ports it.  In City of Mesquite v. Aladdin’s 
Castle, Inc., the Supreme Court refused to 
decide the federal constitutional question 
put before it because claims were made 
under the Texas Constitution, which of-
fered significantly broader protection of 
the liberty interest at stake.100  Where 
states can make a showing that their con-
stitution protects liberties significantly 
differently or more broadly than the fed-
eral constitution, review by the Supreme 
Court can be eclipsed.  In that way, an 
expansive state constitutional protection 
of medical freedom can preserve that lib-
erty at the local level, perhaps without 
extensive federal litigation. 

It should be noted that the problem of 
federal supremacy over rights recognized 
by states is not limited to theoretical 
health care freedom, and that the expan-

sions of rights are already ignored on a 
daily basis in some states.  For example, 
in the wake of growing federal law en-
forcement agencies (the FBI, DEA, ICE, 
BATFE, etc.), the states that provide 
greater protections than the Fourth 
Amendment against search and seizure 
see this protection violated every day be-
cause, as it currently stands, federal agen-
cies are not bound by more protective 
state constitutions.101  There are even in-
stances where state police agencies have 
turned over cases to federal authorities in 
order to circumvent state constitutions.102 
Proper recognition of the dual federalism 
contemplated by the Ninth and Tenth 
Amendments would remedy this by mak-
ing the greatest protection supreme at 
both levels of government.  But as this 
example illustrates, without dual federal-
ism the greater state protections are not 
worth the paper that state constitutions 
are printed on.  

―[S]tate courts can breathe new life into 
the federal due process clause by inter-
preting their common law, statutes and 
constitutions to guarantee a ‗property‘ 
and ‗liberty‘ that even the federal courts 
must protect.‖103  Like the Commerce 
Clause, the Supremacy Clause is a heavily 
and heated topic of debate in courts and 
in legal scholarship, but the long history 
of precedents that has left the federal gov-
ernment with more and more control 
over the lives of citizens (with exceptions 
only for the federal Bill of Rights), and an 
appalling disregard of the Ninth and 
Tenth Amendments, may still be success-
fully challenged by the states.  This 
should begin with the Health Care Free-
dom Amendment and medical freedom 
zones: By recognizing the right to entirely 
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voluntary action on the part of patients 
and medical providers alike, Wyoming 
law will be more protective of self gov-
ernment and not subject to federal incur-
sion.   

3. Preempting Preemption 

Once traditional concerns about the Su-
premacy Clause have been overcome, an-
other risk looms on the horizon: will the 
doctrine of preemption invalidate health 
care freedom amendments and medical 
freedom zones?  Candidly stated, this is a 
valid concern.  As defined by Black‘s Law 
Dictionary, preemption is ―[t]he principle 
that federal or state law can supersede or 
supplant state or local law that stands as 
an obstacle to accomplishing the full pur-
poses and objectives of the overriding 
federal or state law.‖104  Federal law can 
preempt state law in at least three ways:  
express preemption, implied conflict 
preemption, and implied field preemp-
tion.105 

Express preemption occurs when the 
Congress expressly declares a law‘s 
preemptive effect.106  Implied field 
preemption occurs when local govern-
ments attempt to regulate in an area 
where Congress has signaled intent to ex-
clusively occupy.107  Implied conflict 
preemption occurs where it proves im-
possible to comply with both state and 
federal law.108  

While the subject of preemption is a long 
and complicated one, some important ob-
servations should be noted.  In any con-
flict that involves the historic police pow-
ers of a state, there exists a presumption 
against preemption.  The regulation of 

health and safety is ―primarily, and his-
torically, a matter of local concern.‖109  In 
fact, judicial consideration under the 
―Supremacy Clause starts with the basic 
assumption that Congress did not intend 
to displace state law.‖110  This built-in re-
luctance to find in favor of the displace-
ment of state law reflects an underlying 
commitment to respect state sovereignty 
by the courts.111  As explained earlier, the 
Supremacy Clause operates to trump 
state laws when the authority in question 
has been properly delegated to the federal 
government.  Where a given power has 
not been properly delegated to the federal 
government, state sovereignty will and 
has trumped the exercise of federal pow-
er.112 

On April 19, 2010, the Wyoming Legisla-
tive Service Office borrowed generously 
from a left-of-center article to pronounce 
that states were emphatically unable to 
legally resist federal health care reform.113  
The memorandum did not rely on the 
greater body of case law in which states 
have successfully resisted federal incur-
sions due to protections offered by the 
Tenth Amendment.  It did not discuss the 
limited power of the Commerce Clause.  
Nor did it discuss more recent develop-
ments by the Supreme Court about the 
rather restricted nature of preemption in 
general.  Instead, it relied on one article 
from the New England Journal of Medicine 
to pronounce, with exaggerated pessi-
mism, that Wyoming would be unable to 
effectively reform its own health care 
markets.114   
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a. Recent Positive  
Developments Favoring 
State Sovereignty in 
Preemption 

The truth of the matter is that federal 
preemption is perhaps less of a legal boo-
geyman than states might make it.  A trio 
of recently handed-down preemption cas-
es illustrate that states can and do have 
significant leeway in shaping laws that 
match their policy preferences—even in 
the face of federal interference.  These 
cases suggest a ray of hope for jurisdic-
tions hoping to fashion their own medical 
freedom zones. 

In Altria Group v. Good, the High Court 
held that the Federal Cigarette Labeling 
and Advertising Act did not preempt 
Maine‘s ability to regulate cigarette label-
ing under its state Unfair Trade Practices 
Act.115  Significantly, the Court held that a 
presumption against preemption occurs 
when the Court analyzes even an express 
preemption provision in federal law.  As 
stated by the Court, when ―addressing 
questions of express or implied pre-
emption, we begin our analysis with the 
assumption that the historic police pow-
ers of the States [are] not to be supersed-
ed by the Federal Act . . . .‖  Thus, a fun-
damental cornerstone of the Court‘s 
preemption jurisprudence is a respect for 
the historic police powers of the state—
one of which is regulation to advance the 
health of its residents in the way it best 
sees fit. 

Wyeth v. Levine held that the Food and 
Drug Administration‘s regulatory ap-
proval of a medication did not preempt 
Vermont‘s own medical laws.116  Further, 

Wyeth noted that the Court relies ―on the 
presumption because respect for the 
states as independent sovereigns in our 
federal system leads us to assume that 
Congress does not cavalierly pre-empt 
state-law causes of action.‖117  Building on 
Altria, the Court was careful to preserve 
respect for state sovereignty even when 
federal regulatory agencies have spoken 
to the legal issue at hand. 

Lastly, in Cuomo v. Clearing House Associa-
tion, the Court held that federal banking 
regulations did not preempt the ability of 
states to enforce their own fair-lending 
laws.118  There, the Court paid great atten-
tion to the historical trend of states in 
having some regulatory authority over 
national banks and illustrated a respect to 
the powers states retained in fashioning 
banking regulations appropriate to their 
own local needs.  While federal banking 
regulations were of some import, the 
Court would not permit wholesale 
preemption due to the historic sovereign 
function of states to regulate these con-
cerns locally.   

The cases mentioned in this area share 
one negative attribute: they are all exam-
ples of where states regulated more than 
the federal government.  In instances 
where state regulatory regimes prove 
contrary to federal regulation, but go be-
yond its scope, courts have been willing 
to uphold them.  That is not necessarily a 
positive development for federalism if the 
courts will only uphold state experiments 
in policy when they regulate more.  But 
that is not the case.  The underlining rea-
soning given in many of these challenges 
is that the courts were seeking to protect 
against federal invasion in areas of key 
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state authority.  It was not somehow that 
courts were only giving a green light to 
state experimentation for vigorous regu-
lation.  Thus, where federal regulation 
touches on the inherent police powers of 
a state, most especially in the areas of ed-
ucation and health, courts will be reluc-
tant to permit federal programs to over-
take state experiments, even when they 
are deregulatory in nature.   

It remains entirely fair to suggest that the 
doctrine of preemption is an important 
legal consideration for any jurisdiction 
wishing to innovate their health care 
laws.  And this is likely one area that will 
receive litigation treatment.  The exact 
scope of protection courts will give to in-
novative jurisdictions is unknown at pre-
sent when the doctrines of federalism and 
preemption collide.  But taking clues 
from the courts and building rigorous 
and state-specific protection for their own 
policy preferences makes sense.  To do 
otherwise would be to abdicate their last 
shred of sovereignty to the federal gov-
ernment.  

b. Building Escape Valves 
for Liberty 

Due to the complexity and obscurity of 
constitutional law, it is easy to view some 
components in isolation, which produces 
an understandably pessimistic effect.  
Taken in isolation, a review of the 
preemption doctrine might naturally lead 
an individual to presume that federal 
control over state health care policy is in-
escapable.  To date, this assumption has 
been the leading conclusion for many 
states. 

Some positive developments in constitu-
tional law suggest there are opportunities 
to reclaim local sovereignty and escape 
federal monolithic control.  First, it must 
be remembered that not every state sover-
eignty challenge has resulted in a loss.  
New York, Arizona, and Oregon, to name 
a few, have successfully built defensive 
litigation strategies in response to federal 
overstepping into their local affairs.119  
These have not been easy challenges, nor 
have they produced a sudden reclama-
tion of the system of dual federalism dis-
cussed in this paper.  But, they are still 
important as wins in the area of gradually 
restricting federal authority.  Thus, argu-
ments suggesting states have no strategic 
opportunity to effectively protect their 
sovereignty in the litigation arena remain 
unconvincing. 

Second, contrary to modern reports of 
gloom and doom, not every state has lost 
pre-emption challenges brought to feder-
al regulatory schemes.  As illustrated in a 
recent trio of preemption cases, the Su-
preme Court still remains sensitive to 
protecting the historic police powers of 
states, including most especially the abil-
ity to regulate and decide health care pol-
icy preferences.120  Importantly, Title I of 
the PPACA provides:   ―No Interference 
With State Regulatory Authority – Noth-
ing in this title shall be construed to 
preempt any State law that does not pre-
vent the application of the provisions of 
this title.‖121  Read broadly, and in context 
with the Court‘s earlier adherence to pro-
tection of a state‘s historic police powers, 
this anti-preemption provision gives 
states some latitude in designing and im-
plementing their own health care policy.  
So long as state measures do not ―prevent 
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the application‖ of the PPACA, innova-
tive state protections for medical freedom 
should receive protection under the plain 
language of the Act.122  In this way, the 
PPACA‘s language tracks that of modern 
anti-discrimination statutes that include 
anti-preemption language and are de-
signed to operate in harmony with state 
laws.123  But if it is so that states do not act 
on this express statutory escape valve and 
take responsibility for their own health 
care policy, states should not expect the 
judiciary to do so for them.124   

Third, the very language of the PPACA 
includes additional breathing room for 
states to opt-out or exempt themselves 
from some portions of the Act.  Starting 
in 2017, states may apply to the Secretary 
of Health and Human Services to waive 
out of plans offered through health ex-
changes, premium subsidies, administra-
tion of exchanges, and employer and in-
dividual mandates.125  While this is not 
currently in effect due its timing, the ex-
press language of the PPACA provides 
more fields for state experimentation than 
might initially have been thought.  Again, 
the important dynamic here is that states 
seize upon these opportunities to define, 
rework, and claim responsibility for their 
own health care policy now. 

Building the right legal structure to re-
duce the power of the Commerce Clause, 
assuring meaning and protection under 
the Ninth and Tenth Amendments, and 
restoring protection to state constitutions 
is the kind of across-the-board constitu-
tional challenge necessary to restore dual 
federalism in the United States.  And it is 
exactly this sort of comprehensive theory 
the Wyoming Liberty Group relies upon 

in fashioning its own medical freedom 
zones approach.   

III. PROTECTION AGAINST STATE  
INTERVENTION 

It is not just the federal government Wyo-
ming residents must be wary of, but the 
state government poses its own threats to 
health freedom as well.  State legislators 
come and go with election seasons.  Local 
monopolistic political bodies pose consid-
erable threats to medical innovation and 
entrepreneurialism since they often value 
hierarchical order and authority over in-
dividual creativity and market fluidity.126 
This represents a sort of localist thinking, 
aligning the ―domain of the market with 
that of political power,‖ producing disas-
trous results, like those found in Massa-
chusetts.127  As a result, any legal reform 
enacted today must carry the permanence 
necessary to prevent ideological oppo-
nents from easily undoing it in the future.  
That demands legal reform respecting the 
underpinnings of medical freedom—a 
liberty sorely missing in the American 
legal landscape today.  The Wyoming 
Legislature took the crucial step toward 
remedying this by passing a Health Care 
Freedom Amendment in the 2011 Legisla-
tive Session, and this change to the Wyo-
ming Constitution will be placed on the 
ballot for ratification by the people in No-
vember 2012.  Following its ratification, 
there are a number of state reforms that 
the Wyoming Legislature can undertake. 

Ancillary legal reform should focus on 
securing the necessary components of a 
free market for health care services in 
Wyoming.  This includes securing the 
protection of arbitration and alternative 
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dispute resolution provisions in contracts, 
passing meaningful tort reform, develop-
ing safeguards for contractual choice of 
law provisions, and a move toward less 
regulation and licensing of the medical 
care profession.  This paper is not exhaus-
tive in that regard, and Dr. Sven Larson 
of the Wyoming Liberty Group has writ-
ten extensively on other options states 
might embrace to make medical freedom 
a reality just the same.128  

A. Protection of Arbitration and 
Choice of Law Provisions 

At first glance, it might be difficult to un-
derstand why legal reform should focus 
on the enforcement of arbitration and 
choice-of-law dispute resolution mecha-
nisms.  After all, even the U.S. Supreme 
Court has routinely upheld the central 
role these mechanisms play in American 
courts, permitting private parties to effi-
ciently negotiate resolutions.129  In short, 
the recognized benefits of arbitration—
confidentiality, speed, and party autono-
my—have been valued within the overall 
fabric of the American judicial system.  
Nevertheless, although Wyoming is 
ahead of other states in recognizing both 
of these cornerstones to private legal 
agreements, it could go even further to 
ensure their protection.  

1. Wyoming as a Safe Haven for 
Arbitration 

While there exists a generally favorable 
attitude toward arbitration enforcement, 
this is not uniformly so.  The New Mexico 
Supreme Court, for example, has refused 
to enforce choice of law and arbitration 
agreements centered in Texas law be-

cause they would ―violate some funda-
mental principle of justice‖ found in New 
Mexico‘s public policy.130  Likewise, Wis-
consin appellate courts have been reluc-
tant to enforce privately agreed upon ar-
bitration agreements that import Dela-
ware law.  This has been so because the 
agreements barred reliance on remedies 
found in the Wisconsin Consumer Act, 
which Wisconsin courts found to violate 
Wisconsin public policy.131  

Other courts have broadly supported pri-
vate arbitration agreements, realizing the 
enhanced utility and efficiency they 
bring.  Illinois appellate courts have given 
a presumption in favor of arbitration 
agreements, noting that its law ―strongly 
favors arbitration.‖132  By means of Illinois 
law, the question of arbitration enforce-
ment is rather easy—if a ―valid arbitra-
tion agreement exists and the claims 
raised are within the scope of the agree-
ment, a trial court has no discretion but to 
compel arbitration.‖133  Wyoming‘s judi-
cial system shares a similar high regard 
for arbitration—recognizing its role for 
parties to ―resolve their differences in a 
less expensive and more timely manner 
than traditional litigation does.‖134  The 
Wyoming Supreme Court, in fact, ―favors 
arbitration or other forms of alternative 
dispute resolution.‖135  Thus, a central 
tenet of sensible health care freedom re-
form must also include a legal system 
that respects private parties voluntarily 
deciding their own method of dispute 
resolution.  Hazy jurisdictions that offer 
but partial protection due to vague, float-
ing ―public policy‖ concerns cannot ade-
quately protect the legal underpinnings 
of an open and vibrant medical freedom 
project.  Those jurisdictions that respect 
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the legal autonomy of private contracting 
parties to decide upon their own method 
of dispute resolution offer a much safer 
and more stable territory within which to 
do business. 

That Wyoming took an early lead in se-
curing legal protection for arbitration 
speaks well of its cultural climate and 
positive default rules for freedom.  
Emerging alternative medical markets 
can take some sanctuary in Wyoming‘s 
pre-established legal climate favoring ar-
bitration. 

2. The Necessary Legal  
Underpinnings of  
Arbitration 

The foundation of modern arbitration 
procedures is found in the Convention on 
the Recognition and Enforcement of For-
eign Arbitral Awards (the ―New York 
Convention‖) and the resulting UN-
CITRAL Model Law on International 
Commercial Arbitration along with 
UNICTRAL model arbitration rules.136  
The New York Convention of 1958 
pushed for ratifying nations to pass legis-
lation that would recognize and enforce 
foreign arbitral awards.  The design of all 
these approaches was to support a neu-
tral forum for commercial dispute resolu-
tion without geographic biases.  To make 
arbitral awards enforceable and secure, 
the New York Convention of 1958 provid-
ed for civil court enforcement of interna-
tional arbitral awards.  Taken in sum, the 
net effect of these approaches was the de-
velopment of specialized subject matter 
jurisdiction, expert adjudication, and en-
hanced efficiency. 

Specifically within the United States, the 
Congress passed the United States Arbi-
tration Act of 1925, which the Supreme 
Court interpreted as binding on state 
courts in 1984.137  As noted earlier, there 
remain numerous ways that arbitration 
agreements may be voided pursuant to 
state law.  Traditional contractual defens-
es of unconscionability, adhesion, and 
other state public policy factors do offer 
pathways to invalidate arbitration provi-
sions in most states.  Thus, the rooting of 
a health freedom sanctuary must select a 
jurisdiction that values the primacy of the 
arbitration process as an expression of the 
free will and voluntary exchange of pri-
vate parties over and above government‘s 
ongoing desire to inject itself into matters 
of personal dispute.   

Some states, like California, have estab-
lished stringent, sometimes crippling, re-
quirements for arbitration providers, in-
cluding quarterly reports on consumer 
arbitration activity and disclosure of how 
many times non-consumer parties used 
an arbitration service.138  Other states 
have witnessed arbitration services flour-
ish in the light of a more deregulated pri-
vate sphere.  Buttressing the formation of 
a medical freedom zone, states that devel-
op the best protection for the enforcement 
of private dispute resolutions will garner 
additional market strength as a haven for 
voluntary arbitration. 

Within Wyoming, the state Uniform Arbi-
tration Act provides that written agree-
ments to submit to arbitration are ―valid, 
enforceable and irrevocable,‖ except 
based on any grounds existing in law or 
equity for the revocation of a contract.139  
The state judiciary has recognized that 
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the purpose of the Act is to limit the role 
of the judiciary and provide for enforce-
ment ―without undue delay or undue ex-
pense.‖140  This trend has been strongly 
affirmed with the Wyoming state courts, 
demonstrating the security that contract-
ing parties may enjoy if they elect to in-
vest in Wyoming for alternative health 
care purposes. 

3. Choice of Law 

Part and parcel of building a viable medi-
cal freedom zone is the ability for private 
parties to employ the best laws possible 
to govern their transactions.  Choice of 
law simply refers to the ability of parties 
to trust public courts in their enforcement 
of privately agreed upon decisions about 
which laws apply.  For example, suppose 
Dell Computer Corporation in Texas en-
ters into a shipping agreement with Ship-
pers, Inc. in Wyoming.  Their agreement 
stipulates that, outside of any arbitration 
contexts, Texas law will control the inter-
pretation of the contract in question.  The 
value gained in having secure choice of 
law provisions in contracts along with 
having them upheld by the judiciary is 
that it allows contracting parties to effec-
tively import the best law available for 
their transaction.  Jurisdictions vary in 
their support and enforcement of such 
selections.  State courts may look to the 
plain language of the contract to enforce 
such provisions, or they may apply a 
more complicated set of factors, like ex-
amining the domicile of the parties or 
where relevant party assets are held, to 
fashion their own choice of law doc-
trine.141 
 
With respect to medical freedom zones, 

choice of law proves important.  Were it 
so that medical entrepreneurs in Wyo-
ming wanted to employ Rhode Island law 
to govern enforcement of damage 
awards, Wyoming law for the interpreta-
tion of the arbitration provisions, and 
North Dakota law for the remainder of 
the contract, they must be secure in 
knowing that public courts will honor 
these actions.  As in the context of arbitra-
tion, different state courts employ vary-
ing doctrines when approaching choice of 
law provisions, making them relatively 
friendly or unfriendly to investors, entre-
preneurs, and those supporting health 
care freedom as a result. 

Wyoming is doubly fortunate in the sense 
that its history of state judicial treatment 
of choice of law provisions is encourag-
ing.  For example, in Bradley v. Bradley, a 
case involving a premarital agreement 
and divorce, the Wyoming Supreme 
Court broadly affirmed the voluntary use 
of choice of law provisions.  In Bradley, 
the Court upheld private parties‘ choice 
of Minnesota law to govern pre- and post
-nuptial provisions that might otherwise 
have been invalid under Wyoming law.142  
Still, Wyoming courts are careful to exam-
ine the nature of a competing state‘s law 
and will not apply ―foreign law when it is 
contrary to the law, public policy, or the 
general interests of Wyoming's citi-
zens.‖143  Wyoming‘s judicial system has a 
general track record of upholding choice 
of law provisions and respects the right of 
competent parties to freely contract for 
their own optimized laws governing dis-
pute resolution.144   

Existing judicial trends in Wyoming are 
supportive of the recognition and en-
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forcement of choice of law provisions in 
private contracts.  Still, judicial precedent 
suggesting that such agreements may be 
struck down if they are contrary to the 
―general interests of Wyoming‘s citi-
zens‖ (as interpreted by public judges) is 
troubling, and statutory reform limiting 
the discretion of the judiciary in employ-
ing so vague and far-reaching an analysis 
may be warranted.145  

Arbitration agreements and choice of law 
provisions add flexibility to the freedom 
to contract.  In this sense, they are integral 
elements to advancing medical freedom 
and economic liberty in general.    

B. Tort Reform 

One of the most important steps Wyo-
ming can take to implement and protect 
medical freedom zones—and to improve 
health care generally in Wyoming—is to 
enact comprehensive tort reform.  Wyo-
ming has made a few steps in this direc-
tion, but has yet to realize the benefits of 
extensive tort reform.  Although Wyo-
ming has adopted modified joint and sev-
eral liability,146 Wyoming should also 
have limits on punitive damages and a 
modified collateral source rule.  For rea-
sons that will be discussed, Wyoming 
should be weary of imposing limits on 
noneconomic damages and should in-
stead continue to recognize arbitration 
agreements and become more amenable 
to enforcing private contracts that deter-
mine noneconomic damages.  These re-
forms will cut the cost of malpractice in-
surance for health care providers and 
court costs from litigation.  Indirect bene-
fits of these reforms include a reduction 
in the practice of defensive medicine, 

which make up a significant part of 
health care expenditures.147 

1. Limiting Noneconomic  
Damages 

The Wyoming Legislature has made at-
tempts at tort reform.  In 2004, Legislature 
referred a constitutional amendment to 
Wyoming residents, titled Amendment D.  
Amendment D failed to pass by a very 
small margin, with 50.3% of Wyoming 
voters voting against the bill or failing to 
vote either way.149  This amendment 
would have allowed legislators to cap the 
amount of noneconomic damages awards 
in claims against health care providers 
while keeping recovery for actual damag-
es and economic loss uncapped.150  Cur-
rently, the Wyoming Constitution states 
unequivocally that ―[n]o law shall be en-
acted limiting the amount of damages to 
be recovered for causing the injury or 
death of any person.‖151  Shortly before 
the vote on Amendment D, the Congres-
sional Budget Office published a sum-
mary of various tort reform studies, some 
of which indicated caps on noneconomic 
damages decrease malpractice premiums 
and thus decrease costs of health care.152  
At the time, Wyoming‘s neighbors Colo-
rado, Idaho, and Montana had limits on 
noneconomic damages,153 and since then 
Utah154 and South Dakota155 have imple-
mented such caps.  Colorado and Nebras-
ka law go an extra step and cap total mal-
practice damages at $1 million156 and 
$1.75 million,157 respectively.  Nebraska 
currently enjoys one of the lowest mal-
practice insurance rates in the nation.158 

Damage caps are a heated issue, and 
studies diverge on their effectiveness.159  
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But the absence of this reform in Wyo-
ming cannot be ignored:  since Amend-
ment D, Wyoming has had one malprac-
tice case reach an award of $770,000 in 
noneconomic damages,160  and although 
the impact of this type of reform on settle-
ment talks and arbitration is impossible 
to measure, it‘s safe to say that health care 
providers would sooner settle than de-
fend a case with the risk of jury awards 
going so high.  Given that more than six 
years have passed since Amendment D‘s 
narrow defeat and the current focus on 
health care in the wake of PPACA, it is 
likely an amendment similar to Amend-
ment D would pass if the Wyoming Leg-
islature again referred such an amend-
ment to the people.   

However, assuming the effect of noneco-
nomic damages caps is to decrease health 
care costs in Wyoming, such a cap 
―would reduce health care costs for non-
injured patients, but at the expense of 
leaving some injured patients with un-
compensated losses.‖161  Though people 
may rightly fear runaway juries that 
grant outrageous awards and insurance 
companies who must assume unlimited 
liability when they calculate malpractice 
insurance premiums, a legal cap on none-
conomic damages will in some cases de-
prive plaintiffs of full recovery.  In this 
instance it would be best to recognize not 
only arbitration agreements, but contracts 
where health providers and patients can 
determine the proper limit, if any, on 
noneconomic damages.  As Michael Can-
non describes in his working paper, Re-
forming Medical Malpractice Liability 
Through Contract, there are a number of 
arguments against replacing tort liability 
with contract liability162—and these cur-

rently prevent contract from replacing 
tort—but Cannon argues effectively that 
―contract provides the least-imperfect 
route toward optimality‖ for malpractice 
liability.163  Though it would be unjust to 
place an arbitrary cap on noneconomic 
damages, respecting contract would pro-
vide both patients and providers the abil-
ity to determine the proper ceiling, and 
this would provide malpractice insurance 
companies with the data to determine 
more reasonable costs for providers‘ lia-
bility coverage.  

2. Modified Collateral Source 
Rule 

Wyoming should adopt a modified collat-
eral source rule.  The collateral source 
rule derives from common law, that is, it 
is law that results from years of cases be-
fore the courts.  The Supreme Court of 
Wyoming has adopted the Restatement 
(Second) of Torts,164 which states in a 
comment: 

Payments made by one who is not 
himself liable as a joint tortfeasor 
will go to diminish the claim of the 
injured person against others re-
sponsible for the same harm if they 
are made in compensation of that 
claim, as distinguished from payments 
from collateral sources such as in-
surance, sick benefits, donated medi-
cal or nursing services, voluntary 
continuance of wages by an employ-
er, and the like.165 

In other words, under the traditional col-
lateral source rule juries cannot not hear 
about other types of compensation a 
plaintiff receives in instances of medical 
malpractice (from an insurance company, 
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etc.), leaving the jury to assume that there 
is no other source of compensation for the 
injury when they consider a damages 
award.  This rule can be modified legisla-
tively to allow evidence of collateral pay-
ments in certain circumstances, or for a 
jury award to be reduced by the amount 
compensated from other sources.  Once 
again a number of Wyoming‘s neighbor-
ing states have already acted—Idaho,166 
Colorado,167 and Montana.168  The Con-
gressional Budget Office summary indi-
cates that ―both economic and noneco-
nomic damages were reduced by reforms 
that allowed evidence of payment from 
sources other than the defendant to be 
introduced at trial.‖169 

A modified collateral source rule is a 
commonsense and effective reform that 
the Wyoming Legislature can introduce. 
Unlike a cap on noneconomic damages, 
reforming the collateral source rule 
would not prevent plaintiffs from recov-
ering damages, but only from double-
dipping their compensation.  Some per-
sonal injury attorneys argue that the tra-
ditional collateral source rule is necessary 
and just: ―It is a legal way of both rectify-
ing financial damages and bringing the 
responsible parties to account for their 
actions. It is important to remember that 
the [defendant hurt] you, not Blue Cross 
Blue Shield. And the Collateral Source 
Rule is the courts [sic] way of recognizing 
that.‖170  Reasonable persons can disagree 
on the extent to which tort recovery 
should go beyond cognizable damages, 
but for purposes of medical malpractice it 
does not rob plaintiffs to limit recovery 
when insurance covers certain damages.  
When tort actions seek to ―punish‖ mal-
practice, the damages should be consid-

ered punitive, and this area of tort law 
should also be reformed in Wyoming. 

3. Punitive Damages Cap 

The final reform Wyoming should imple-
ment is limits on punitive damages.  The-
se are damages in addition to noneco-
nomic and compensatory damages that 
focus solely on the defendant‘s behavior:  
if the defendant acted willfully and wan-
tonly when committing malpractice, then 
additional damages are justified as pun-
ishment.  Capping punitive damages 
would require an amendment to the Wy-
oming Constitution.171  

Colorado limits the recovery of punitive 
damages to no more than the amount of 
actual damages awarded,172 and requires 
the plaintiff to prove ―willful and wanton 
conduct‖ on the part of the defendant, 
and to prove this beyond a reasonable 
doubt (the other states neighboring Wyo-
ming only require proof by clear and con-
vincing evidence, a lower burden for the 
plaintiff).173  In Utah any punitive damag-
es awards over $50,000 are paid for even-
ly by the defendant and the state.174  Ida-
ho limits punitive damages awards to 
$250,000 or three times the amount of 
compensatory damages, whichever is 
greater.175  Montana limits punitive dam-
ages to $10 million or 3% of the defend-
ant‘s net worth, whichever is less.176  Since 
punitive damages punish willful or wan-
ton misconduct—that is, deliberate or 
reckless action—Utah‘s use of state funds 
to pay damages is unjust to taxpayers.  
Idaho‘s appears the most just, allowing 
large punitive damage awards, but only 
in proportion to actual damages.  The 
Wyoming Legislature should propose 
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something similar to the Idaho punitive 
damages cap, and should consider adopt-
ing Colorado‘s reasonable doubt standard 
of proof:  if one is to pay a large award for 
wrongdoing, they should have the benefit 
of a high burden of proof, similar to crim-
inal charges. 

There is no magic bullet for tort reform:  
studies conclude that it is a comprehen-
sive set of laws, such as those described 
in this section, that work together to bring 
down the cost of malpractice insurance, 
litigation costs and the use of defensive 
medicine.177  If Wyoming is serious about 
implementing and protecting medical 
freedom zones and improving its current 
health care system, the legislature should 
embrace all of these suggested reforms:  
contractual respect for noneconomic 
damages, a modified collateral source 
rule, and caps on punitive damages.   In 
addition, to the extent Wyoming courts 
faithfully uphold contractual agreements 
between parties, individuals may proper-
ly define their own tort liability in volun-
tary agreements.   

C. Medical Licensing, Education, 
and Innovation 

A pernicious effect of the progressive 
movement, a host of today‘s professions 
must seek government blessing before 
being able to offer their services in the 
free market.  A rather customary view of 
medical licensing today is that this ap-
proach assures quality, keeps hoax or 
―quack‖ practitioners at bay, and im-
proves safety.  Another emerging view 
suggests that overinflated licensing re-
quirements proves harmful by establish-
ing barriers to professional entry and 

making health care more expensive as an 
end result.178  Another inquiry focuses on 
innovation and medicine and whether 
wide-scale homogeneous and strict regu-
lation of medical practitioners promotes 
innovation or ingrains the status quo.  
Medical licensing regimes place further 
limits on the degree of modernization in 
medical education and how novel care 
providers may be in offering new services 
in the market. 

When analyzed from a perspective of first 
principles, some important observations 
come to mind.  A jurisdiction that em-
braces a radically state-centric view of 
medical licensure does great damage to 
individual sovereignty.  That is, licensure 
laws fundamentally alter the sovereign 
ability of an individual to contract with 
another for his or her healing preferences 
to a matter of state whim.  In lieu of the 
power of the individual, the power of the 
state grows and becomes deeply inter-
twined in deep areas of personal sover-
eignty—deciding how best to keep us 
alive and well. 

A variety of scholars examining the na-
ture of medical markets have lamented 
the expansive use of licensing laws in the 
traditional American approach.  Nobel 
Laureate Milton Friedman has suggested 
that state licensing laws reflect an artifi-
cial restriction on the supply of medical 
care.179  Of course, the American experi-
ence suggests that a slow move toward 
deregulation has been the norm, with in-
creased demands for medical services fol-
lowing the enactment of Medicaid and 
Medicare in 1965, leading to non-
physician practitioners enjoying more 
freedom to practice medicine.180  Thus, 
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the rise of nurses, midwives, podiatrists, 
and physician assistants has seen the de-
livery of more competitively priced ser-
vices for intermediate care options, seem-
ingly increasing access to care options in 
limited examples.   

A substantial problem related to state-
based medical licensure rests in the evi-
dence that interest groups ―with strong 
lobbies play a significant role in shaping 
[scope-of-practice] legislation.‖181  This 
practice produces a ―turf war‖ of sorts—
building barriers to entry to protect the 
economic interests of a relative few over 
consumers‘ interests in affordable health 
care.  That leads to a fundamental ques-
tion of normative policy: does the issue of 
medical licensing belong in the public 
policy sphere?  Or could a freedom-based 
approach centered in free markets, pri-
vate accreditation, and existing legal pro-
tections (namely medical malpractice and 
insurance) provide better and more ac-
countable results to a paying public? 

Within the scope of the growing field of 
medical tourism, private board certifica-
tion offered by hospitals and insurers is 
recognized as an indicator of practitioner 
quality.  In very much the same way con-
sumer analysis of Cadillac brand recogni-
tion, data from Consumer Reports, or 
rankings by Underwriters Laboratories 
drives accurate consumer selection, so too 
can a free market approach work in medi-
cal markets.  A promising development in 
health care markets is that a wide variety 
of private licensing and accreditation en-
tities have sprung up.  The independent 
National Commission on Certification of 
Physician Assistants provides private cer-
tification services for physician assistants, 

while a host of nurses rely on the private 
American Nurses Credentialing Center to 
provide specialized credentials in some 
26 different areas of specialization.182  Pa-
tients demand an assurance of quality in 
the care they receive, but that assurance 
need not come from government bodies. 

Wyoming demands minimum postgradu-
ate training of one year to pursue medical 
licensure, requires applicants to complete 
the United States Medical Licensure Ex-
am within seven years, and limits the 
amount of times applicants may take 
such licensing tests to seven attempts.183  
The Wyoming Board of Medicine has es-
tablished some 76 pages of rules and reg-
ulations guiding medical licensure in the 
state, including insurance requirements, 
continuing medical education dictates, 
and its own supervision and protocol re-
quirements.184   

Liberalizing Wyoming‘s currently state-
constricted form of medical licensing is 
an important part of realizing medical 
freedom in the state.  As a wide variety of 
alternative care providers emerge within 
American medical markets, jurisdictions 
with more permissive licensure standards 
will benefit from their innovation and 
creation of new medical markets.  By 
means of example, naturopathic doctors 
are only permitted to practice in some 14 
states.185  Alternative care providers bring 
the promise of experimental medical 
treatment modalities to Wyoming, which 
offer hope for innovation and real ad-
vances outside the reach of the Food and 
Drug Administration.  Alternative treat-
m e n t s  f o r  c a n c e r ,  s u ch  a s 
―HAMLET‖ (human alpha-lactalbumin), 
some forms of gene therapy, and insulin 
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potentiation therapy could find their 
home in Wyoming if a secure legal foot-
ing is offered to these markets.   

A natural tie-in to licensure deregulation 
and securing a legal foothold for alterna-
tive and innovative treatment in Wyo-
ming is the growth of alternative medical 
educational markets in Wyoming.  At 
present, the University of Wyoming par-
ticipates in the WWAMI Program—an 
―enduring partnership‖ between the Uni-
versity of Washington School of Medicine 
and the states of Wyoming, Alaska, Mon-
tana, and Idaho.186  The program works 
such that each of the participating states 
designates a specific number of medical 
school seats, which are supported 
through appropriated state funds and 
student tuition.  What Wyoming lacks, 
however, is a state-specific medical school 
that ties into its particular needs as a 
unique jurisdiction.  Partnering with pri-
vatized post-secondary institutions to 
form a unique medical school that is sen-
sitive to Wyoming‘s needs and embraces 
innovation and alternative care could fur-
ther cement the state as an exceptional 
jurisdiction for medical innovation and 
freedom.    

The options for deregulating medical li-
censing are many.  Acting as a recognized 
barrier to greater competition, more pio-
neering ideas, and lower costs, today‘s 
one-size-fits-all medical licensing 
schemes need renovation.  Taking steps 
to open up the field to less bureaucratic 
control and more experimentation could 
help lead Wyoming as a national leader 
in health care freedom.   

Since the passage of the Patient Protection 

and Affordable Care Act, the discussion 
of health care reform has focused on fed-
eral action.  However, this section has 
shown that even the repeal and replace-
ment of this law will leave a number of 
problems at the state level.  Medical free-
dom zones would provide a proving 
ground for reform by allowing limited 
policy experiments.  But whether looking 
to implement medical freedom zones or 
not, state policymakers should consider 
further protection of arbitration and 
choice of law, tort reform and licensure 
reform to maximize consumer choice and 
allow the health care markets to function.  

IV.  BUILDING THE BEST SOVEREIGN  
ISLAND:  OF STATES AND TRIBAL  
NATIONS  

Understanding the what of principled le-
gal reform to protect health care freedom 
only takes interested audiences so far.  
Understanding the where of jurisdictional 
reform is important in designing medical 
freedom zones.  In today‘s political cli-
mate, many Americans have come to tol-
erate, even embrace, deep government 
intervention in health care markets.  The 
notion of completely freeing one state 
from the reach of federal intervention 
seems shocking for most and represents a 
call to medical anarchy for others, not to 
mention the risk of losing considerable 
federal funds.  At the same time, full-
scale government intervention into Amer-
ican medicine receives scant support in 
most jurisdictions.  Americans want to 
have their medical cake, and eat it too. 
 
The passage of medical freedom zones 
into statutory law is relatively uncompli-
cated, with their focal point being on the 
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establishment of limited geographic areas 
within the state where relatively deregu-
lated medical care may be had.  This sec-
tion also discusses an alternative venue 
for medical freedom zones that may be 
pursued simultaneously or as an alterna-
tive to state recognition: Indian tribes.  
Tribal sovereignty is not necessarily a 
shortcut to medical freedom, but it pro-
vides solid footing to stand against gov-
ernment meddling and will likely face 
less opposition from special interest 
groups and narrow-minded politicians. 

A. The State Approach 

The creation of a medical freedom zone 
approach takes into account the sensible 
political concerns faced by most jurisdic-
tions while embracing residents‘ natural 
desire for innovative and affordable med-
ical care.  By focusing on geographically 
discrete medical freedom zones, the 
whole of a state‘s health care market is 
not suddenly undone.  Those residents 
preferring state-managed care or govern-
ment subsidized medical packages may 
continue to participate.  Individuals pre-
ferring medical care centered in a free 
market approach may avail themselves of 
medical freedom zones for many reasons: 
affordable care, expedited service, alter-
native treatments, or the preservation of 
their own sovereignty. 
 
Following the medical freedom zone ap-
proach offers another principled ad-
vantage in that it permits the public to 
witness and contrast the offerings in med-
ical freedom zones versus offerings in the 
status quo system.  Deploying tiny is-
lands of medical freedom thus represents 
a minimal threat to the status quo, offers 

security to existing stakeholders in the 
ongoing medical system, and provides 
some assurances of stability.  As for the 
Wyoming Liberty Group approach, we 
believe it self-evident that medical free-
dom zones will be the vanguard of cut-
ting edge medical care in the near future, 
permitting individuals a true escape 
valve from federal and state meddling.   
 
Another advantage to the development of 
small islands of medical freedom, as op-
posed to an entire state, is that it presents 
better odds of surviving federalism chal-
lenges in the courts.  One ―renegade‖ 
state completely opting out of Medicaid, 
resisting the PPACA, and thumbing its 
nose at the federal government is likely to 
attract considerable negative attention, 
both in state-federal relations and in judi-
cial treatment.  One state offering but tiny 
islands of medical freedom as a means of 
policy experimentation presents a more 
negotiable and reasonable threat.  It 
proves more difficult to say no to the con-
cept of experimental zones—where medi-
cal freedom might be tested and tried 
out—than it does to an entire state rebel-
ling against the rise of what some deem 
socialized care.  There is sensibility and a 
shared commitment to moderation in 
agreeing upon medical freedom zones: let 
two systems with radically different start-
ing principles openly and transparently 
compete with one another.  Following the 
wisdom of left-leaning Justices Brennan 
and Brandeis, if states are to serve the role 
of proverbial laboratories of experimenta-
tion, then small steps to secure islands of 
freedom should be well respected, even 
lauded, across ideological spectrums. 
 
Should the Supreme Court rule that one 
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state, incorporating health care freedom 
as a matter of constitutional concern, in 
but small geographic sections, and experi-
menting with liberalized respect for pri-
vate and free market practice cannot be 
had, then the very notion of federalism, 
as expressed by both right-leaning and 
left-leaning members of the Court, is 
dead. 
   

1. Medical Freedom Zones:   
The Statutory Construct 

The core legal framework for establishing 
a medical freedom zone is found in the 
example of special purpose districts 
(SPD).  Outside of states and cities, a vari-
ety of smaller jurisdictions exist across the 
American landscape.  Counties, zoning 
boards, and school districts are but a 
small handful of such entities.  SPDs are 
generally small jurisdictions that are in-
dependent from other government bodies 
and enjoy their own administrative and 
funding autonomy.187  The scope of these 
special purpose districts‘ authority is then 
shaped by the legislature.  Most districts 
subscribe to a narrow focus, such as the 
provisioning of sewer or fire protection 
services. 

Special purpose districts are traditionally 
governed by boards and finance their ser-
vices through user fees or bonds.188  One 
popular national example of special pur-
pose districts is found in business im-
provement districts (BID).189  These efforts 
combine public and private resources to 
govern at a local level, focusing on imple-
menting high quality laws and services.190 
Under the BID model, which is varied in 
its application, the district is a geographic 
subdivision of a city or county where 

property and business owners are subject 
to additional taxes.  As suggested by the 
name, these districts aim to attract and 
retain businesses for the overall benefit of 
the community.  Before such districts may 
be established, consent from local resi-
dents must be obtained.   

The BID model speaks to the entrepre-
neurial spirit: being freed of 
―bureaucracies, entrenched interests, elec-
toral calculations, or even ideology.‖191  
The former Chairman of New York‘s 
Grand Central BID put it this way:  ―Our 
whole purpose is to help government do 
what it‘s not been capable of doing.‖192  
Legal counsel from the Grand Central 
BID reasons that the ―essential theory of 
the BID program . . . lies in allowing a pri-
vate entity the freedom, relatively unen-
cumbered by process and procedure, to 
experiment with new ideas and supple-
ment traditional government activities in 
new ways.‖193  In short, special districts 
allow local communities to be proactive 
and innovative in defining new prefer-
ences for the law. 

Each state deploys special purpose dis-
tricts in different ways, but certain 
themes remain constant.  After passing 
legislative enactments permitting certain 
forms of SPDs, property owners or busi-
nesses usually initiate a petition to form a 
district.  Such a petition is then submitted 
to a local governing authority, like a mu-
nicipal board or county commission, for 
approval.  That authority will help shape 
the boundaries, financing, budget, and 
functions of the SPD through final ap-
proval as a local ordinance.  Some states 
offer local businesses a veto authority 
against the creation of the district after 
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the establishment of the public ordinance. 

Mississippi, the most permissive outlier 
in this field, permits the creation of SPDs 
with less local government oversight.194  
Under Mississippi law, petitions with 
twenty percent of local property owner 
support will go forward to call a meeting 
of property owners in the proposed dis-
trict.195  A majority of those landowners 
must then agree to the technical compo-
nents of the district:  boundaries, im-
provements, governance, and assess-
ments.  The Mississippi plan affords some 
limited government oversight and review 
after formation, but is among the most 
minimally intrusive in the United States. 

Under Wyoming law, a variety of special 
purpose districts may be established.  
They include, but are not limited to con-
servation districts, joint powers boards, 
rural health care districts, and even senior 
citizens‘ districts.196 

A prime example of special purpose dis-
tricts in Wyoming is found in the Im-
provement and Service District Act 
(ISDA).197  Pursuant to the ISDA, counties 
may establish an improvement and ser-
vice district to perform limited functions, 
such as to ―[a]cquire, construct, operate 
and maintain improvements of local ne-
cessity and convenience.‖198  To establish 
a district, a petition must be addressed to 
commissioners of the county in which it 
would be situated.  Wyoming‘s law fol-
lows a ―60/60‖ rule, requiring that sixty 
percent of people owning land in the dis-
trict whose land has an assessed value of 
sixty percent or more of the assessed val-
ue of all the land in the district to sign the 
petition.199   Upon its formation, state law 

establishes other requirements for a 
board, elections, and day-to-day function-
ing.200 

Developing the legal construct of a medi-
cal freedom zone would borrow largely 
from existing provisions to fashion spe-
cial purpose districts.  In that sense, its 
construction is entirely voluntary—upon 
the submission of a certain threshold of 
local property owners, a meeting could be 
called to establish the purpose and func-
tioning of the zone.  However, a freedom 
zone would differ from a special purpose 
district in at least two significant ways.  
First, whereas most SPDs add additional 
services, taxes, or regulations, the over-
arching purpose of a medical freedom 
zone is to offer enlarged protection from 
government intervention.  Second, medi-
cal freedom zones must be tied to a state 
constitutional source of authority that al-
lows adequate breathing space for them 
to exist.201  In that manner, the combined 
statutory and constitutional sources af-
ford concrete bases of protection for 
would-be medical innovators and inves-
tors, as well as consumers.   

Once medical freedom zones have been 
established through statutory language, 
the individual zones are saddled with the 
chore of importing the best laws and poli-
cy to govern medical operations and dis-
putes.  Earlier, this paper later detailed 
how the doctrines of choice of law, free-
dom of contract and tort reform, and oth-
ers all make important differences for the 
success of medical freedom zones.  Zones 
are able to select from the best rules inter-
nationally to govern transactions occur-
ring within their jurisdiction, enabling 
them to establish more efficient dispute 
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resolution, such as that which occurs 
through arbitration.  Zones celebrate 
choice and individual selection. 

One of the primary benefits of medical 
freedom zones is that they permit any ex-
isting state regulation to operate outside 
of them, while offering deregulated and 
innovative offerings within.  In contrast 
with traditional SPDs, which offer addi-
tional regulations or taxes within a dis-
trict, a medical freedom zone would oper-
ate inversely, offering less regulations 
and less poorly fitted rules for those indi-
viduals wishing to opt into them.  In a 
similar way, when many municipalities 
enacted smoking bans, certain clubs be-
came established where each member ex-
pressly consented to waive their protec-
tion under the public law, thus allowing 
them to smoke within the club.  In medi-
cal freedom zones, individuals may con-
sent to waive standard, state-enforced 
rules while enjoying the benefits that flow 
from more deregulated offerings. 

To note that special purpose districts 
have never been used in a manner that 
deregulates government rules is im-
portant.  Traditionally, these districts af-
ford a mix of private and public services 
when a majority or supermajority of land-
owners opt-in to their creation.  But there 
is no principled reason why a similar stat-
utory construct could not be used to 
achieve another result: relief from poor 
fitting, over burdensome government 
regulations where individuals expressly 
opt-out from their application.   

B. The Tribal Nation Approach 

Beyond intra-state medical freedom 

zones, another idea that could quickly 
capture attention and investment poten-
tial is the deployment of medical freedom 
zones in Native American tribal nations.  
These nations are especially suited for 
more experimentation in health care free-
dom due to their semi-sovereign status as 
Indian nations.  Tribal nations are recog-
nized legally as ―unique aggregations 
possessing attributes of sovereignty over 
both their members and their territory.‖202 
In that sense, they are a ―separate people‖ 
and they possess the ―power of regulat-
ing their internal and social relations.‖203 
The Supreme Court has put some outer 
limits on the nature of that sovereignty.  
Briefly stated, ―exercise of tribal power 
beyond what is necessary to protect tribal 
self-government or to control internal re-
lations is inconsistent with the dependent 
status of the tribes, and so cannot survive 
without express congressional delega-
tion.‖204 

By the 1970s the Supreme Court pulled 
back from any firm jurisprudence up-
holding the sovereignty of tribal nations.  
By the 1980s the Court acknowledged as 
much, noting it had fully ―departed from 
Mr. Chief Justice Marshall's view that ‗the 
laws of [a State] can have no force‘ within 
reservation boundaries.‖205  As in many 
other areas of constitutional law, the 
Court has come to favor balancing tests 
that allow weighing of state interests in 
deciding whether to enforce laws within 
tribal nations.  Still, Native American 
tribes have made headway in protecting 
and preserving their own sovereignty 
through targeted litigation successes.  
These include favorable rulings from the 
Supreme Court against the application of 
the income tax to certain Indian forms of 
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income and protection against state inter-
vention to regulate bingo activities on 
tribal land.206  To say that tribal sovereign-
ty litigation has been a complete success 
would be faulty because, just as with 
states, Indian nations have gradually lost 
some key areas of sovereign control in 
challenges against the federal govern-
ment.207  Still, prospects for exerting 
strong control over consensual business 
transactions occurring on their land are 
strong. 

This section details the mechanics of trib-
al sovereignty, briefly discussing its histo-
ry and offering current case law and other 
avenues to exerting sovereignty in light of 
medical freedom zones.  Ultimately, giv-
en the current status of federalism juris-
prudence (as discussed earlier208), work-
ing with tribal nations to build sovereign-
ty sanctuaries within their semi-sovereign 
lands makes considerable sense and of-
fers yet another buoy against federal and 
state intervention. Jurisdictions unwilling 
to step to the front of the national pack 
and prioritize health care freedom may 
find that innovative health care markets 
are the next gaming sensation on tribal 
nations.  This invokes the right sort of 
balance between American states and 
tribal nations: jurisdictions competing to 
provide the best protection for medical 
freedom in the United States. 

1. The Mechanics of Tribal  
Sovereignty:  Consent and 
Binding Agreements 

The scope of authority of the United 
States government over tribal nations is a 
complicated issue.  Unlike states, there is 
no federal Supremacy Clause that re-

stricts the exercise of tribal autonomy.209  
Because of this the Constitution has less 
binding effect against tribal sovereigns 
than state sovereigns.  In that sense, tribal 
nations enjoy sovereignty wholly inde-
pendent from state or federal sovereign 
authority.210  However, the Supreme 
Court has generally described tribal sov-
ereignty as being both unique and lim-
ited—possessing the power to govern 
both ―their members and their territo-
ry.‖211   

a. A Primer on Tribal  
Sovereignty 

In 1871, Congress unilaterally asserted its 
authority to regulate tribal nations.212  
And while this power is described as ple-
nary, it is not without limit.  The federal 
trust doctrine limits actions Congress 
might take regarding tribal nations and 
land.213  As such, the federal government 
must act in the role of a trustee for the 
benefit of the tribes as beneficiaries.214  
The federal government‘s duty has been 
described as one requiring it to protect 
the lands of tribe members and their right 
of occupancy and self-determination.215  It 
is this last trust duty, self-determination, 
that offers tribal nations the best hope for 
exerting their strongest sovereignty 
claims. 

Besides the trust relationship that con-
nects tribal nations with the federal gov-
ernment, there are also federal statutes 
and joint tribal-federal agreements that 
shape this connection.  One major federal 
statutory consideration is the Indian Ma-
jor Crimes Act (IMCA).216  It provides for 
federal criminal jurisdiction over certain 
crimes occurring within tribal lands.  In 
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practice, the IMCA has left tribal govern-
ments with jurisdiction over only misde-
meanor offenses occurring in their juris-
diction—leaving felonies to the federal 
government.217  Another is the Indian Civ-
il Rights Act, which made many provi-
sions of the Bill of Rights applicable to 
tribal jurisdictions.218  It is beyond the 
scope of this paper to examine the entire 
spectrum of governing federal-tribal laws 
and agreements, but a few observations 
are of note.   

Concerning federal law, it is recognized 
judicial policy that application of any fed-
eral statute to tribes ―must be viewed in 
light of the federal policies which pro-
mote tribal self-government, self-
sufficiency, and economic development. 
Tribes retain inherent sovereign power to 
exercise some forms of civil jurisdiction 
over non-Indians engaged in commercial 
activities on Indian land.‖219  Thus, even 
where federal law overlaps in a given ar-
ea, preference must be given in favor of 
the recognition of tribal sovereignty, not 
federal supremacy.  Second, since the 
Congress passed the Indian Reorganiza-
tion Act in 1934, federal law has included 
a support for Indian self-determination 
and autonomy.  Examples of this include 
the Indian Financing Act, Indian Civil 
Rights Act, and the Indian Child Welfare 
Act.220  In other instances, the Congress 
either expressly includes tribes within a 
governing regulation, such as in the Safe 
Drinking Water Act, or entirely excludes 
tribes from its reach, as in the case of the 
Civil Rights Act of 1964 or the Americans 
with Disabilities Act of 1990.221 

In the face of possible application of fed-
eral laws to tribal operations, federal 

courts are rather evenly split in their 
holdings.  For example, the Second and 
Tenth Circuits have held that the Family 
and Medical Leave Act and portions of 
federal employment law do not apply to 
business disputes occurring on tribal 
land.222  However, the Eleventh and Ninth 
Circuits have found that the Americans 
with Disabilities Act and Occupational 
Safety and Health Act do apply to busi-
nesses operating within tribal land.223  
Still, even when courts find that federal 
laws may apply to operations occurring 
within tribal lands, it still remains another 
question to decide whether the govern-
ment has the authority to enforce the 
laws.224  For instance, in the case of the In-
dian Civil Rights Act, the only enforce-
ment authority is for habeas corpus re-
lief—all other claims must be raised with-
in the tribal jurisdiction.225 

Understanding the furthest extent of trib-
al sovereignty is a complicated and some-
times contradictory process.  This paper 
does not attempt to settle the many areas 
of unresolved law in this field.  Instead, it 
seeks to illustrate the most optimal and 
promising areas of tribal sovereignty 
where real innovation might occur.  To 
understand the significance of tribal sov-
ereignty it is helpful to examine its scope.  
In many instances, tribal nations are im-
mune from being sued in federal and 
state courts.226  They enjoy the right to es-
tablish independent governments and de-
clare their own citizenship require-
ments.227  There is also a limited authority 
to tax and regulate the conduct of non-
Indians on tribal land.228 

Marking the high water points of tribal 
jurisdiction include authority over legisla-
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tion and taxation on the reservation, ex-
cluding others from tribal land, and regu-
lating domestic relations among tribal 
members.229  On the other end of the spec-
trum, where non-member activity occurs 
on land owned in fee simple by non-
Indians within a reservation, that authori-
ty is lost.230  Thus, the general rule holds 
that the ―inherent sovereign powers of an 
Indian tribe do not extend to the activities 
of nonmembers of the tribe.‖231  There are 
two exceptions to this principle that allow 
tribal nations to employ ―civil jurisdiction 
over non-Indians on their reservations, 
even on non-Indian fee lands.‖232   

b. Sovereignty as an  
Independent Basis 

To maximize tribal authority, one must 
pay attention to the Supreme Court‘s 
carefully crafted rules about tribal juris-
diction and sovereignty.   One protected 
area is where non-Indians enter into cer-
tain relationships with a tribe or its mem-
bers; tribal nations enjoy extensive juris-
diction over those individuals.233  This 
might occur in instances where there are 
commercial deals, contracts, or leases en-
tered into by non-Indians with tribes or 
their members.  In those instances, indi-
viduals are ordinarily aware, or should be 
aware, of tribal authority to govern such 
transactions, themselves entering into 
them voluntarily.  The second area allows 
a tribe to exercise ―civil authority over the 
conduct of non-Indians on fee lands with-
in the reservation when that conduct 
threatens or has some direct effect on the 
political integrity, the economic security, 
or the health or welfare of the tribe.‖234  A 
variety of tribal sovereignty scholars have 
criticized the excessively limited nature of 

these exceptions.235 

Of the two exceptions noted above, it is 
the former that demands the greatest at-
tention for purposes of medical freedom 
zones.  Stressing the consensual and vol-
untary nature of associations, the Su-
preme Court has upheld the exercise of 
tribal sovereignty where clearly docu-
mented relationships occur between Indi-
ans and non-Indians.  Properly executed 
contracts, with provisions exerting tribal 
jurisdiction over individuals voluntarily 
entering into them, along with legally val-
id methods of consent would go a long 
way toward constructing a sovereignty-
enhancing set of regulations and laws.  
Thus, if the Supreme Court has expressly 
demonstrated the contours of where trib-
al sovereignty is at its high mark, it makes 
practical sense to build that wisdom into 
governing regulations and private con-
tracts to preserve it to its fullest degree.  
The second exception noted above rests 
on less certain ground, requiring a court 
to determine just when a tribal nation‘s 
―political integrity‖ or other nebulous fac-
tors have been compromised.  Given that 
the first exception offers a concrete and 
defined way to protect tribal sovereignty, 
its effect should be employed when 
building medical freedom zones.   

An important note about tribal sovereign-
ty rests on the fact that few tribal jurisdic-
tions have taken the development of their 
own statutory law seriously.  One outlier 
in this sense is the Navajo Nation, which 
has begun its own process of stringently 
occupying and defining tribal law.236  In 
doing so, the Navajo have strengthened 
their own jurisdiction and sovereignty by 
affirming and defining tribal law.237  Were 
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other tribes to do the same, both general-
ly and in specific areas of law, they could 
bring world class governing rules to their 
jurisdiction while steadily increasing their 
autonomy. 

To make the most of tribal sovereignty in 
the context of health care freedom, tribal 
nations should take care to follow three 
steps.  First, to shore up geographical ju-
risdiction, the acts, conduct, or business 
of concern should occur on tribal land.  
This is not an absolute requirement, as 
tribal civil jurisdiction may extend to non-
member held land on a reservation.  
However, limiting the geographic situs to 
tribal lands helps avoid any problems of 
overlapping jurisdiction.  Second, non-
member visitors to tribal nations should 
be required to enter into contracts with 
medical providers and tribal authorities 
as to the scope and choice of law applica-
ble to their visit.  These agreements 
should be transparent and adequately in-
form visitors of an array of legal options 
they may select that will govern their con-
duct.  Third, sufficient legal remedies, 
whether through tribal judicial councils 
or private arbitration, should be made 
available to all parties on an equal ba-
sis.238 By ensuring that each of these three 
steps is met, medical freedom zones can 
be aligned with the Supreme Court‘s 
guidance in this area, assuring the most 
robust protection of tribal sovereignty 
and medical markets along the way. 

A recent example of tribes‘ independent 
basis for exerting sovereign authority 
over a nascent industry is found in pay-
day lending.  Seventeen states have 
capped interest rates on these sort of 
loans or banned them entirely.239  In the 

wake of this backlash, several lenders re-
incorporated or moved their operations to 
tribal jurisdictions.  While certain jurisdic-
tions may disfavor payday lending, Colo-
rado Attorney General John Suthers ex-
plains, ―We are largely powerless to stop 
them.‖240  This is due to the protection 
tribes receive under the doctrine of sover-
eign immunity, protecting them from suit 
in neighboring state court jurisdictions.241 
Specifically, where business operations 
can be considered ―arms of the tribe,‖ 
tribal sovereign immunity will extend to 
protect such operations.242  Indeed, the 
Colorado Supreme Court recently ruled 
in just such a manner, protecting two 
tribes from the reach of state jurisdiction-
al authority with respect to payday lend-
ing laws.243 

Absent congressional abrogation, tribal 
sovereign immunity may extend to con-
tracts entered into between a part of the 
tribe and non-members.244  Even when a 
contract is entered into off of tribal land 
between the tribe and others, tribal sover-
eignty will reign supreme.245  Individual 
tribal members who submitted them-
selves to the personal jurisdiction of a 
state may, however, be rightfully subject 
to state court jurisdiction.246   

Related to the doctrine of tribal sovereign 
immunity is the doctrine of tribal court 
exhaustion.  The tribal exhaustion doc-
trine is not jurisdictional in nature but is a 
―product of comity and related considera-
tions. Where applicable, this prudential 
doctrine has force whether or not an ac-
tion actually is pending in a tribal court. 
Moreover, the doctrine applies even 
though the contested claims are to be de-
fined substantively by state or federal 
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law.‖247  In that sense, even if another 
government court could make a colorable 
claim for jurisdiction, the tribal court ex-
haustion doctrine holds that tribal jurists 
must have the first opportunity to decide 
and adjudicate such matters.   

When compared to states, tribes offer 
budding companies and nascent indus-
tries several jurisdictional advantages.  In 
the payday lending example, even lend-
ers located in other states can be subject 
to the long arm jurisdiction of another 
state if sufficient business has been done 
there.  However, that same rule does not 
apply when it comes to organizations that 
incorporate within tribal nations and 
make their offerings available to non-
members.  The Supreme Court has stated 
this explicitly in noting that tribal sover-
eign immunity is entirely different from 
state sovereign immunity and is ―not sub-
ject to diminution by the States.‖248  Even 
stronger is the case for tribal sovereignty 
and self-regulation when non-members 
voluntarily come to the tribal jurisdiction 
itself and avail themselves of its laws and 
optimally designed contracts.  To claim 
that a competing state or federal govern-
ment‘s jurisdiction is somehow superior 
to the intrinsic jurisdiction of the tribal 
nation in such an instance would prove 
especially difficult. 

c. Sovereignty Through  
Compact and Statutory  
Design 

There are a variety of legal options to se-
cure the best medical freedom islands in 
American Indian nations.  One approach 
that proved economically successful in 
the realm of expanding casino and gam-

bling operations in tribal lands was the 
use of intergovernmental agreements.  In 
1998, Congress passed the Indian Gaming 
Regulatory Act (IGRA), which was de-
signed to ―provide a statutory basis for 
the operation of gaming by Indian tribes 
as a means of promoting tribal economic 
development, self-sufficiency, and strong 
tribal governments.‖249  Within the con-
text of the IGRA, tribal nations agreed to 
shared sovereignty and jurisdiction over 
three different classes of gaming activi-
ties, ushering in a variety of tribal-state 
compacts.250  This approach proved large-
ly beneficial—in 2004, there were roughly 
200 tribes operating more than 320 gam-
ing facilities of differing types, whose an-
nual gross revenues from gaming ap-
proached $13 billion.251 

Some branches of the federal government 
have even approached tribal nations in 
their capacity as sovereigns, forming gov-
ernment-to-government agreements.252  
The Federal Communications Commis-
sion has adopted this approach with re-
spect to its Universal Service policy.253  
Were tribal nations to assert control over 
their own health care preferences and 
policies and request similar government-
to-government treatment in the context of 
health care, this might provide considera-
ble flexibility for shaping freedom zones.  
Specifically, under the Indian Self Deter-
mination Education and Assistance Act 
(ISDEAA), Indian tribes are given two 
pathways to exercise greater latitude than 
states in shaping their own health care 
policies and programs, even if they accept 
federal funding.254   

Under the ISDEAA, tribes can negotiate 
agreements with the United States to take 
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over programs and functions that the fed-
eral government provides so that tribal 
governments themselves are responsible 
for delivering the health care services pre-
viously provided by the federal govern-
ment.255  In this narrow context, courts 
have given stronger protection to tribes, 
recognizing that once tribal governments 
submit a legally sufficient self-
determination request to the federal gov-
ernment, it must be approved.256  Still, the 
statutory or compact model is not with-
out its own faults.  In the development of 
gaming on tribal lands, some tribes lost 
important portions of their autonomy.  
This occurred due to the voluntary agree-
ment of tribes to partake in large regula-
tory schemes developed by the federal 
government.  In doing so, tribal ability to 
reject federal court jurisdiction over gam-
ing operations is lacking, as described lat-
er in this section. 

The interplay of the ISDEAA and the 
PPACA remains to be seen.  However, 
given the broad parameters that exist un-
der the legal framework of the ISDEAA 
for tribes to exert sovereignty, the crea-
tion of judicially enforceable medical free-
dom zones within tribal nations may just 
be a winning idea.  Piggybacking the pro-
tections of the ISDEAA onto the legal 
foundation of the zones could establish a 
firm basis to defend these islands of inno-
vation. 

d. Tribal Sovereignty Pitfalls 

Building a sovereign sanctuary for medi-
cal freedom is no easy task wherever it is 
located.  Implementing medical freedom 
zones on tribal lands illustrates several 
positives about why just such a jurisdic-
tion could be ideal in protecting against 

interfering state and federal laws.   How-
ever, this approach is not without its own 
weaknesses.  Making note of these excep-
tions is valuable for designing a properly 
secure medical freedom zone on tribal 
land.   

One consideration that weakens tribal 
sovereignty is the intermingling of exten-
sive federal regulatory programs or fund-
ing programs.  Both the Tenth and Fifth 
Circuit Court of Appeals have permitted 
the exercise of federal court jurisdiction 
over disputes between tribes and non-
tribe members where the issues involved 
were interlocked in federal regulatory 
programs.257  Where tribes have entered 
into binding agreements with the federal 
government, federal court jurisdiction 
will generally be validated.  In addition, 
where tribes have structured their busi-
ness operations around the very opera-
tion of complicated and extensive federal 
regulatory programs, federal courts will 
also uphold jurisdiction.  As stated by the 
Fifth Circuit Court of Appeals, ―this ex-
tensive regulatory scheme demonstrates 
that tribal oil and gas leases represent a 
very specialized subset of contracts and, 
therefore, compels the conclusion that 
they belie characterization as routine con-
tracts.‖258  The lesson from these set of 
challenges is that tribes wishing to build 
wholly independent and sovereign medi-
cal freedom zones should structure them 
entirely separate from any federal pro-
grams or funding streams.   

A second consideration buttresses the 
first.  In the wake of economic success en-
joyed by tribes through gaming under the 
IGRA, federal courts began to exercise 
jurisdiction more steadily over determin-
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ing who were proper members of tribes—
a function ordinarily held by tribes them-
selves.  In Wisconsin, the Stockbridge-
Munsee Mohican Community faced con-
siderable controversy in the wake of gam-
ing that resulted in federal mediation at-
tempts.259  The result of tribal member-
ship being determined by federal courts 
that ordinarily had no place doing so was 
largely the result of tribes voluntarily sac-
rificing portions of their autonomy 
through the federal IGRA.260  While feder-
al agreements may reap immediate eco-
nomic success and help establish political 
legitimacy, they come with the height-
ened loss of internal tribal autonomy.  
This exception illustrates that were medi-
cal freedom zones to become a success, it 
is in tribes‘ interest to be wary of inter-
vening federal or state cooperative agree-
ments that would lessen their sovereign-
ty.261 

Beyond judicial actions, it remains within 
the Congress‘ authority to limit or modify 
tribal powers of self-governance.262  For 
example, while the protections offered 
under the Bill of Rights have not been 
held to apply to tribal nations, Congress 
implemented a federal statute to demand 
exactly that.263  When the Congress speaks 
unequivocally, it may abrogate tribal sov-
ereignty or immunity in specified areas.  
However, any abrogation carries disfavor 
judicially, as one federal district court 
noted to ―abrogate tribal decisions, partic-
ularly in the delicate area of membership, 
for whatever ‗good‘ reasons, is to destroy 
cultural identity under the guise of saving 
it.‖264  For both political and legal reasons, 
a move on behalf of Congress to retaliate 
against medical freedom zones on tribal 
lands would face difficult challenges.  In 

that sense, tribal development of effective 
public and congressional relations would 
be important. 

Another point of federal constitutional 
concern is the Indian Commerce Clause.  
Article 1, Section 8, Clause 3 of the U.S. 
Constitution provides the Congress with 
authority ―to regulate commerce with for-
eign nations, and among the several 
states, and with the Indian tribes.‖  This 
power has been used broadly, with, for 
example, Congress making it a crime to 
sell or bring alcohol into tribal lands in 
1834.265  The Supreme Court upheld this 
exercise of congressional power in United 
States v. Holliday because of ―the inter-
course between the citizens of the United 
States and those tribes, which is another 
branch of commerce, and a very im-
portant one.‖266  The Indian Commerce 
Clause is both helpful and problematic in 
the design of medical freedom zones on 
tribal lands.  The Clause is helpful be-
cause it recognizes the sovereignty of in-
tra-tribal operations and business.  It is 
problematic because it affords Congress 
rather broad power to regulate trade or 
commerce coming in or out of such lands.  
Thus, while U.S. citizens might fly to a 
tribal medical freedom zone, Congress 
would be free to set limits on what they 
could bring back to their home jurisdic-
tion.   

Lastly, the interposition of criminal law 
by neighboring states or the federal gov-
ernment remains problematic.  In Oli-
phant v. Suquamish, the Supreme Court 
announced that tribes have no general 
criminal jurisdiction over non-Indians.267  
However, the Congress empowered 
tribes to exert some criminal jurisdiction 
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by amending federal law.268  In a comple-
mentary sense, Congress passed the Ma-
jor Crimes Act in 1885, which imposed 
federal criminal jurisdiction for certain 
felonies occurring within tribal lands.269  
The end consequence of the Supreme 
Court‘s various tribal criminal jurisdic-
tion cases is that non-Indians on tribal 
land can be subject to federal criminal ju-
risdiction.270  Because of this, the outer ex-
tent of medical freedom—as realized in 
criminalized, experimental medicines—
could not be reached solely through 
claims of sovereignty.  This weakest link, 
then, must be solved through the court of 
public opinion and focused litigation.     

It should be noted that the Court‘s hold-
ing in Oliphant is not without criticism by 
a wide range of legal scholars.271  Indeed, 
in the wake of economic successes con-
nected with gaming, it remains unfeasible 
for state or federal governments to main-
tain criminal jurisdiction over tribal 
land.272  This is because gaming has 
brought a variety of non-Indians directly 
onto tribal lands in record numbers.  In 
practice, Oliphant has led to deeper ques-
tions about prosecutorial authority on 
tribal lands—sometimes causing protract-
ed lawsuits and clogged federal, state, 
and tribal courts as a result.273  At the 
same time, the interplay of tribal law and 
federal law remains a confusing subject, 
with many courts noting the broad areas 
of concurrent jurisdiction enjoyed by du-
eling sovereigns—the federal government 
and tribal governments.274 

In the wake of confusion275 over the Su-
preme Court‘s holding in Oliphant, there 
is a growing trend asserting that tribal 
nations never lost their authority to pros-

ecute non-Indians for criminal acts occur-
ring on tribal land.276  Indeed, post-
Oliphant, there is considerable tension 
among federal circuit courts of appeal 
about the scope of federal or tribal juris-
diction—with some circuits reasoning 
that tribal powers of self-government 
were always retained and cannot be lim-
ited because they predate the federal con-
stitution.277  Even beyond the question of 
inherent powers of tribal jurisdiction is 
the flux of law concerning the tribal sov-
ereign immunity doctrine as to criminal 
offenses.  The Ninth Circuit has conclud-
ed that a defendant convicted of raping 
another tribal member could be charged 
under the Indian Major Crimes Act, but 
that enforcement of the conviction could 
not be had against a sovereign tribal gov-
ernment.278  Still, some district courts 
have disagreed with the reasoning of the 
Ninth Circuit and permitted federal crim-
inal law to be enforced within tribal juris-
dictions.279  Others have embraced the 
reasoning of the Ninth Circuit and broad-
ly upheld the sovereign immunity of 
tribes.280  These points remain to be liti-
gated, perhaps expanding protection for 
this crucial element of tribal sovereignty 
in the near future.281   

One bright point to be made comes from 
the Eighth Circuit Court of Appeals, itself 
noting that ―areas traditionally left to trib-
al self-government . . . have enjoyed an 
exception from the general rule that con-
gressional enactments, in terms applying 
to all persons, includes Indians.‖282  In 
that matter, the court explained that Indi-
ans would retain the right to hunt bald 
eagles because hunting rights had been 
reserved and were governed by their trib-
al law.  While it is difficult to escape the 
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reach of federal criminal jurisdiction, it is 
not impossible.  Tribes making a showing 
that conduct occurring on their land that 
is part of their traditional history will re-
ceive heightened protection against the 
application of federal criminal jurisdic-
tion.   

While there are recognized weaknesses 
and difficulties with the tribal model, it 
does present significant strengths when 
compared to state jurisdictions.  Each of 
the negatives just discussed have ade-
quate remedies, with the last proving 
most difficult.  Even with these limits, the 
creation of medical freedom zones on 
tribal lands is promising.  Tribal sover-
eignty precedent is significantly stronger 
than state sovereignty case law, and of-
fers unlitigated opportunities to broaden 
its scope.   

2. A Matter of Choice:  Inherent 
Sovereignty or Statutory  
Compromise? 

In some quarters, criticism has arisen 
against the Indian Gaming Regulatory 
Act and the use of federal statutes to de-
velop tribal gaming.283  Indeed, serious 
arguments exist that the IGRA actually 
undercuts tribal sovereignty by permit-
ting states and the federal government to 
interfere with governance issues.  With 
the economic success of gaming came a 
plethora of tribal membership controver-
sies, opening up intra-tribal governance 
issues to federal court jurisdiction at 
times.284  In the wake of controversies and 
disputes following the IGRA over mem-
bership issues, tribal nations should criti-
cally examine whether including federal 
or state governments in other governance 

and business issues would increase or de-
crease their sovereignty.  By relying on 
federal support and intervention, any fu-
ture claims about the inherent sovereign-
ty of the tribal nation in question are sev-
erally diminished.285 

The natural benefit of including federal or 
state government involvement in medical 
freedom zones on tribal land is to build 
political legitimacy.  But that supposed 
legitimacy comes at a steep price—the 
gradual surrender of key areas of sover-
eignty by tribal authorities.  Conversely, 
relying on the recent developments in 
payday lending within tribal jurisdic-
tions, tribal nations might strike out on 
their own to stake their own claims to 
sovereignty.  In that sense, a greater risk 
of litigation and controversy ensues at the 
forefront, but, if successful, tribal nations 
would enjoy self-contained industries 
without the menace of intervening state 
or federal overlapping jurisdiction.  That, 
in turn, would build the strongest foun-
dation for tribal sovereignty and protec-
tion of medical markets within them. 

V. PUTTING IT ALL TOGETHER:   
SECURING MEDICAL FREEDOM IN  
WYOMING 

Building the legal foundation for medical 
freedom zones will not be an easy task.  It 
will require a bold amendment to the 
Wyoming Constitution for health care 
freedom, and separate amendments for 
certain tort reforms.  For reforms that can 
be made by statute, the Wyoming Legis-
lature will face staunch opposition from 
health insurance interest groups, trial at-
torneys, and other powerful lobbies with 
vested interests in the status quo.  Some 
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of these steps—especially the Health Care 
Freedom Amendment—require Wyo-
ming to break new ground in securing its 
sovereignty.  But each of these steps is 
necessary to secure medical freedom 
zones and to improve Wyoming's health 
care system.   

It will take courage to establish health 
care freedom and to re-establish Wy-
oming‘s sovereignty.  With the same 
courage, Wyoming can implement attrac-
tive, stable laws that protect arbitration 
and choice of law provisions, and elimi-
nate burdensome licensing regulations.  
But in the midst of these difficult hurdles, 
the medical freedom zones approach of-
fers not merely political palatability, but 
political force:  instead of establishing 
new entitlements or regulations that ap-
ply to or affect each Wyomingite, medical 
freedom zones are escape valves that will 
succeed or fail based on voluntary invest-
ment and initiative.  Those with genuine 
concern must be convinced to respect the 
freedom of others, and those who seek to 
protect their government patronage must 
be exposed and dismissed.  Too often, 
politicians and bureaucrats pass the pro-
verbial buck, to the dismay of the elec-
torate; medical freedom zones require 
passing responsibility back to the people, 
and that responsibility will yield great 
rewards. 

It is of some fortune that Wyoming hous-
es two jurisdictions suitable for health 
care freedom reform.  Nudging the State 
of Wyoming and Native American tribes 
to compete for the best health care laws 
possible works in the favor of liberty.  
Monopolistic political jurisdictions, like 
any other monopoly, tend to become ex-

ploitative and indifferent.  When jurisdic-
tions fall behind their competitors, capital 
and people leave for other opportunities, 
forcing jurisdictions to take notice.  Re-
quiring political bodies to respond to 
competitive pressure, in this case by com-
peting for the best set of medical freedom 
laws, produces the best end effect for 
medical freedom in Wyoming, whether in 
the state or within tribal nations. 

Individual liberty still drives America, 
and its spirit is especially alive in Wyo-
ming.  Liberty is not only one of the high-
est goods in and of itself, but is the key to 
cost savings, innovation, and nearly all 
improvements that will be made to the 
health care system.  With the legal frame-
work described herein, the destination is 
visible through the bog of regulation and 
government control, but the people of 
Wyoming must elect to make the journey. 
 
States have long competed for business 
with their laws, and health care goes be-
yond our national borders into the global 
marketplace.  People tired of unavailable 
treatments, expensive medicine and low-
quality care frequently travel—flee may 
be a better word—to other countries for 
medical care, going as far as Asia.  There 
is great demand for the best medical 
treatment, and the states that allow it to 
flourish stand to reap great rewards.  
Medical freedom zones are the answer:  
Wyoming may become the destination for 
not only American medical tourism, but 
patients from around the world.  

For decades, state governments and the 
federal government have taken more con-
trol of health care and the insurance mar-
ket, while simultaneously increasing enti-
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tlement programs that also add signifi-
cant burdens to taxpayers.  The problems 
that follow—higher costs, lower-quality 
care, and less access—are not recognized 
as the result of this intervention, but are 
blamed on a ―greedy‖ health care indus-
try and considered a signal for even more 
government control.  The popular outcry 
in the wake of PPACA indicates that gov-
ernment‘s foray into health care has 
reached its limit; from one point of view, 
it has become so bad that the only way 
many will participate is if government 
forces people to purchase insurance, 
which the law will soon do.  Although the 
future of PPACA is uncertain, even if it is 
repealed there will remain a broken 
health care system.  It is up to an enter-
prising state to allow American liberty, 
ingenuity, and drive to succeed where 
government planning has failed.  Rather 
than fixing a broken health care system, 
medical freedom zones are the founda-
tion for a new system based on the princi-
ples that have produced prosperity and 
affordability in every other industry. 

Policy papers do not a system make:  it is 
up to the Wyoming Legislature to imple-
ment medical freedom zones, encourage 
the people of Wyoming to follow its lead, 
and vigorously defend zones in their nas-
cent stage, as they are certain to draw crit-
icism from many vested interests.  The 
success of medical freedom zones is not 
guaranteed, that is the nature of business, 
but there is a burgeoning worldwide 
health care market, and there is no reason 
Wyoming cannot compete for this de-
mand.  The best health care providers in 
America are eager to help people effec-
tively, and the ability to do this guided by 
their own skills—and not under the guid-

ance of government regulations, over-
sight boards and trial attorneys—is only 
becoming more attractive.  Freedom has 
always been a grand experiment, and yet 
it is a safe bet for politicians: even if it 
fails, it will be purely voluntary.  

With medical freedom zones come many 
other opportunities:  a chance to re-assert 
state sovereignty, to increase individual 
rights, and to otherwise lead the way to-
ward a more free society.  In this way, 
medical freedom zones are an unequivo-
cal statement that, contrary to progressive 
mantra, our collective prosperity rests in 
individual responsibility and individual 
action.  Thus, it is freedom, protected by 
law rather than perturbed by it, that will 
open the door to an effective, affordable, 
and choice-driven health care system.  
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